NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 20268
TH RD DSl ON Docket Nunber sg-19904

Frederi ck R Blaeckwell, Referee
(Brotherhood of Railroad Signal men

?Geo,rqe P. Baker, Richard c¢. Bond,

( Jervis Langdon, Jr., and Willard Wrt z,

é Trustees of the Property of Penn Central
Transportation Conpany, Debtor

PARTI ES TO DI SPUTE:

STATEMENT OF CLAIM: Claimof the General Committee of the Brotherhood
of Railroad Signalmen on the former Pennsylvania
Rai | road Conpany that:

(a) The Company violated Article 4, Section 20 of the
Agreenment when, effective July 3,1969, it awarded Position Ho. uoug
as shown on Bulletin No. 563-A dated June 20, 1969, to B. J. Ervin,
Mai nt ai ner Commruni cations, a junior employe, as shown on Award
Bulletin No. 563-B dated July 9, 1969, instead of H E E ner,
Maintainer C&S, Who al so made application for the position in question.

(b) H E. Elmer, wMantaner, C&, headquarters Trenton,
N. J., be given the sane opportunit}/ that was afforded B. J. Ervin
and that he (Elnmer) be conpensated for the differential in pay between
the Asst. Foreman rate andhis present rate asMaintainer C&S from
July 3,1969--the date Position No. 4ol9 becane effective--and to
continue until Mr. Elmer's rights have been rewarded /sic/.

OFINION OF BOARD: ThiS claimarose when the Carrier decided that the
Claimant was not qualified for acertain position
and, for that reason, awarded the position em bid to ajunior enployee.
Under date of July 19, 1969 a claim in the nature of acontinuing
claim was filed alleging that Carrier had wongfully awarded the
position im question to ajunior enployee on July 3, 1969. This claim
was not denied by the Carrier until Cctober 22, 1969, which was beyond
the time limts provided by the August 21, 195k National Agreenent.

By letter dated Novenber 21, 1969, the Carrier conceded that its initial
denial of the claimwas not tinely and it agreed to pay (and has paid)
the claimfor the period July 3,1969 to Cctober 22; 1969. In further
handling on the property the Employes pressed the nerits of the claim
and al so asserted that Carrier's initial default under the tine limts
rendered the Carrier |iable forthe entire claimaspresented, i.e.
beyond Cctober 22, 1969 and until the C ai mant wasplaced in the
position. However, in their Submssion to this Board, the Bmployes nake
no mention of the merits of the claimand base their right to prevai
explpsfvery.on the Carrier's failure to render atinely denial to the
initial claim
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Thus, the sole issue raised by the instant record is
whether the Carrier's failure to render atinely denial to the
initial claimmade it liable for the claimbeyond Cctober 22, 1969,
without regard to the merits, or whether the Carrier's liability
under the time limts stopped when it issued its denial letteron
Cctober 22, 1969, |eaving the claim subsequent to such denial to be
considered on its nerits. In Rational Disputes Commttee Decision 16
Thirﬂj[ﬁvision Docket Q-12336 (Article V-8-21-54 Agreenent), it was
stated:

"the Rational Disputes Committee rules that
receipt of the carrier's denial letter dated
Decenber 29, 1959 stopped the carrier's liability
arising out of its failure to conply with Article v
of the August 21, 1954 Agreement.

DECISION: Caimfor conpensation for eachday from

August 16, 1959 to Decenber 30, 1959 shal
be allowed as presented, on the basis of failure of
the carrier to conply with the requirenments of
Article v of the Agreenent of August 21, 1954, but
this shall not be considered as a precedent or
waiverof the contentions of the carrier as to this
claimfar dates subsequent to Decenber 30, 1959, or
as to other simlar clains or grievances."

The above decision | eaves no doubt that, in the facts of
this dispute, the carrier'sliability under the time limt provisions
was stopped by its Cctober 22, 1969 letter of denial of the claim
See al so award 16573. The Enpl oyee have not argued the nerits eofthe
claimfor the period subsequent to Cctober 22, 1969 and, consequently,
the nerits of the claimare not before this Board, Accordingly, we
shal | deny the claim,

FODINGS: The Third Division of the Adjustment Board, 'upon the whol e
record and all the evidence, finds and hol ds;

That the parties waived oral hearing;

That the Carrier and the Bmployes i nvolved in this dispute
are respectively Carrier and Zmployes Within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and
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The crierconceded a time |imts violation and nade
payment therefor onthe pnperty. No nerit issue was presented to
the Eoard.

AWARD

C ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:___z A/ &041—

Executive Secretary
Dated at Chicago, Illinois, this 14th day of June 1974.




