RATI ONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 20273
TH RDDIVISION Docket Nunber M#-20393

Frederi ck R Blackwell, Ref eree
(Brotherhood of Mi nt enance of My Employes

PARTIES TO DISRUTE: ( _ _
(Norfolk and Wést ern Rai | way Company (A&P Regi ons)

STATEMENT OF CLAI M CIhai m of the System Commttee of the Brotherhood
that:

(1) The Carrier arbitrarily and capriciously dismssed
W D. Terry without just and sufficient cause and on the basis of
unproven charges. (System File M¥ RO 72-100)

(2) The charge be stricken fromthe record; Laborer W D.
Terry be restored to service, with seniority, vacation and all other
rights uninpaired and that he be paid forthe assigned working hours
actually | ost as per Rul e 32(e}.

QOPINION OF BOARD: This is a dismssal case in which the Oaimnt has
al ready been restored to service. He was dismssed
on January 26, 1973 and restored to service on Cctober 30, 1973. Thus,
the sole issue is whether the original discipline should be set aside,
thereby al | owi ng the ¢laimant to recover for time | ost.

The Caimant was dismssed for being absent wthout perm ssion
on January 22, 23, 24, and 25, 1973. According to the hearing record
the Claimnt had ten work days of earned vacation when he received per-
m ssion to take two days' vacation, Friday, January 12, and Monday,
January 15, to take a trip to Chio. On Tuesday, January 16, 1973, he
called the Carrier's Timekeeper to request permssion to take additional
vacation. The Tinekeeper‘s statenent about this conversation is as
follows:" ..at 8:15 AM, M. Terrg called, H'S words to nme were ' M.
Manning, this is Terry. I got back late from Chio and would like to
have vacati on today (vv\,hi ch was Tuesday the 16th) through Friday, the
19th." (which woul d have been January 16th, 17th, 18th and 19th). |
told himthis would be a1l ri_?ht. He said he woul d be back in Monday
norni ng, January 22nd.” A different version of the conversation was
given by the claimant, "| called M. Minning and was talking to him on
the phone to tell himthat | was |ate getting back in town on the 16th
and that | would have to be off, | couldn't make it in that morning.

He says 'OK'. | said 'l will try to get in tonorrow or by Friday.'
He said, '| will just hold you on vacation until you return back to the
job." 1 said, 'K, then." Counting fromthe first day the O ai mant

was off to take the Chio trip, January 12, the Claimant's ten work days
of earned vacation expired at the end of work on Thursday, Jamuery 25.
He reported for duty on Friday, January 26, but was given a dismssal
letter due to unauthorized absencefrom January 22 through 25.
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The fore?oing, and the whol e record, makes it clear that t he
Claimant used the Tirst two days of his vacation with the Carrier's
consent. Thereafter, he requested and was granted permission to use
addi tional vacation tine, but sconflict exists as to how much. The

Ti mekeeper says the second request resulted in permssion for C ai mant
to remain onvacation until the beginning ofwrk on Mnday, January 22;
the Caimnt says until the beginning of work on Friday, January 26.
Despite this conflict, the testimony of the Tinmekeeper and the O ai mant
is quite simlar, except for the Timekeeper's statenent that C ai mant
referred to returnin% to work on 8 ifecific date, January 22. Thus,

t he Ti mekeeper and the claimant coul d be said to have reached different
concl usi ons about essentially the sane facts, i. e., an honest differ-
ence of opinion. However, this is smatter of subjective judgment

and the Carrier has made the contrary judgment that O aimant was given
sClear direction to return to work on January 22, and that he failed
to do so. On the record before us, we conclude that the Carrier's
judgnent wasnot arbitrary or capricious in determning that the
Claimant was absent without permssion. However, we are concerned

that the discipline was excessive in the total context of the case

It is clear that the Oainmant obtained permssion fromthe Tinmekeeper
for sone further absence beyond the two days granted for the Chio trip.
Thus, at worst, the Claimant's situation is that he msconstrued the
length of the authorized absence and has not been able to offer an
excusabl e reason for doing so. This is not flagrant m sconduct, however
Al'so, the Caimnt's earned vacationexpired on Thursday and he reported
for duty on Riday, the last work day in the work week. This coincides
W th the claimant's stated belief that his absences were being charged
against vacation and that he was due to report when the vacation
expired. In view of these mtigating facts, and since the record
strongly indicates that the claimant had an honest, though erroneous,
belief that he had permssion to be absent, we conclude that a thirty
(30) day suspension s the appropriate discipline for the Claimant's
unaut hori zed absence of four days.

FINDINGS: The Third Division of the Adjustment Hoard, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this disggpe
are respectively Carrier and Employes W thin the meaning of the Railway
Labor Act, 8s approved June 21, 193h;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

The di SCi pl i ne wasexcessive.
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AWARD

_ The discipline is reduced to sthirty (30) day suspension,
with pay fortime | oSt beyond the suspension period.

NATIONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: r
rxecutive Jecretary

Dated at Chicago, Illinois, this 14th aasyof June 1974,



