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NATIONAL RAIIROAD ADJUSTMENT BOARD
Awar d Nunber 20294
THRD DI VISION Docket Number CL-20528

Joseph A Sickles, Referee

(Brot herhood of Railway, Airline and Steanship
( Cerks, Freight Handlers, Express and
( Station Employes

PARTIES TO DI SPUTE: (

(Norfol k and Western Railway Conpany

STATEMENT OF CLAIM Claim of the SystemCommittee of the Brotherhood
(G- 7425) that:

1. The Carrier violated the Master Cerical Agreement effect-
ive January 1, 1965, when on September 19, 1972, it dismssed Qerk v, K

Franken, Jr,, Suffolk, Virginia fromservice of the Carrier followng in-
vestigation on Septenber 8, 1972, at which he was not present.

2. Carrier shall now be required to:

(a) Cear the record of Aerk U, K Franken, Jr.,
of any and all references to the instant case.

(b) Reinstate Cerk U, K Franken, Jr., with full
seniority and rights uninpaired.

(c¢) Honor the Employes’ request for an indefinite
| eave of absence.

OPI NLON_COF BQOARD: On May 23, 1971, Caimant was involved in an alter-

cation which led to his arrest. Subsequently, he
was found guilty of two counts of nurder and three counts of attenpted
mur der and was sentenced to a total of ninety (90) years of confinenent
in the State Penitentiary.

In August of 1972, O ainmant was advised by Carrier to report
for a formal investigation as a result of unauthorized absence fromduty
on and after My 24, 1971. After a nunber of postponenents, the investi-
gation was conducted on September 8, 1972. (oviously, Caimant was not
present. Onm Septenber 19, 1972, Caimant was dismssed from service.

The Organization does not contest the basic facts stated above,
but states that the Carrier should have granted Claimant an indefinite
| eave of absence, and requests a reinstatement because Claimant was not
present at the investigation.
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The Board has reviewed the applicable Agreenent at |ength,
and we are unable to discwer any |anguage which would authorize us to
require Carrier to grant an unlimted |eave of absence to an enpl oyee
who is incarcerated in a State Penitentiary after conviction of a num~
ber of crinmes of violence.

The Organization's request for reinstatement because O ai mant
was not present at the investigation stems fromthe wording of Rule 27

(a):

"An enpl oyee. . ,,will not be disciplined or dismssed
wi thout investigation and hearing and will have the
right to be present." (underscoring supplied)

Inits very vigorous defense of Claimant's rights, the O gan-
ization raised timely objection to a "trial in absentia" before the in-
vestigation was held, requested an indefinite postponenent (both of which
obj ections were renewed at the investigation) and wade objection to hear-
say testinony at the investigation.

W are persuaded by the Organization's contentious that, clearly,
a Gainmant has a due process right to confront and cross exam ne w tnesses
- and to present his own evidence and testinony =~ at a hearing concerning
hi s enpl oynent status amd Livelihood. At the sane tine we recognize that
a Caimant may not defeat Carrier's right to take appropriate disciplinary
action, by deliberate action, or by circunstances which are created by
his own conduct or m sconduct.

Rule 27(a) contains |anguage which mandates that Claimant has a
right to be present at an investigation and hearing. But, under this
record, we are unable to conclude that Carrier's action in any wanner pre-
cluded aimant's presence (See First Division Award 18244). In fact,
Carrier wthheld formal investigation until Caimant's guilt was estab-
| ished under the State's crimnal procedures and it became apparent that
he woul d be subjected to a Lengthy period of prison incarceration.

W have no difficulty in issuing a denial award under this record
because C aimant hinmself, by his own msconduct in perpetrating a number
of severe crines of violence, affected his contractual right to be present
at the investigation. There is absolutely no evidence of record to sug-
gest that Carrier was a notivating factor in precluding Claimant's atten-
dance
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At the same tinme, we note that which appears to be an under-
lying concern by the Organization that, in some nmanner, Rule 27(a) may
be diluted by this Award. Such is not the case. W feel that the man-
dates of Rule 27(a) are quite significant, and this Board woul d not
condone any deliberate Carrier action which would deprive a Oaimnt of
his right to be present at his investigation, unless he waives that
right, or his deliberate action affirmatively precludes such attendance.
& do not nean to suggest that Carrier has urged that the inpact of
Rule 27(a) be relaxed, but nerely point out that each individual case
must be viewed upon its own merits.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the nmeaning of the Rail-
way Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.
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O ai m deni ed.

NATIONAL RAILRCAD ADJUSTMENT BOQARD

By Order of Third Division
Amﬂs_.ﬁi@&ﬂ@/
xecutive Secretary

Dated at Chicago, Illinois, this 14th day of June 1974.
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