NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 20307
THIRD DI VI SI ON Docket Number CL-20475

Frederi ck R Blackwell, Referee

(Brot herhood of Railway, Airline and Steanship
( derks, Freight Handlers, Express and
( Station Enployee
PARTI ES TO DI SPUTE: (
(Norfol k and Western Railway Conpany

STATEMENT OF CLAIM: O aimof the System Committee of the Brotherhood
(GL=~7458) t hat :

1. Carrier violated the Agreement between the parties when on
May 2, 1973, it conducted a formal investigation and, subsequently, wth-
out just cause dism ssed Tel egrapher Robert Wieel er from service of the
Carrier on May 11, 1973.

2. As a consequence Carrier shall:

(a) Cear the service record of Telegrapher Robert
Weel er of the charge and any reference in connection therewth.

(b) Pronptly restore Tel egrapher Robert Weeler to duty
with seniority, vacation and other rights uninpaired.

(c) Pay Tel egrapher Robert Weel er the anount of wages he
woul d have earned absent the violative act, |ess outside earnings.

(d) Pay Tel egrapher Robert Wheel er any anount he incurred
for medical or surgical expenses for himself or dependents to the extent
that such payments woul d have been paid by Travel ers Insurance Conpany
under Goup Policy No. GA-23000 and, in the event of the death of Tele-
grapher Robert Weeler pay his estate the amount of life insurance pro-
vided for under said policy. |In addition, reinburse himfor premium
paynents he may have made in the purchase of substitute health, welfare
and life insurance.

(e) Pay Tel egrapher Robert \Weeler interest at the statu-
tory rate for the State of Chio for any amounts due under (c) hereof.

OPI NLON_COF BQOARD: This is a discipline case in which the Petitioner

seeks to have the discipline of dismssal wvacated
on the grounds that: (1) the hearing was not tinely held; and (2) the
hearing evidence does not support the dismssal action.

The charge against the laimant, as stated in the Carrier's notice

of charge dated April 12, 1973, reads as foll ows:
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“You are hereby charged with engaging in unlawf ul
activities for which you were arrested on March 23,
1973 and charged with possession of halluci nogens
for sale and confined in Lucas County Jail, Tol edo,
Chi o, causing you to be absent from your assignnent
wi thout authority from March 23, 1973 to April 5,
1973

Arrange to report to the Trainmaster's Office, Mont-
pelier, Chio at 9 a.m (cst), Thursday, April 19,
1973 for an investigation to be conducted in connec-
tion with the charges set forth above."

The pertinent rule of the agreenent reads as foll ows:

“"RULE 27 = DI SCl PLI NE = INVESTIGATION

* % k % k Rk *

(b) An employe charged with an offense shall be ap-
prised in witing of the specific charge or charges
against himat the time charge is nmade, and will have
reasonabl e opportunity to secure the presence of nec-
essary witnesses and representatives. The investiga-
tion and hearing will be held within ten calendar days
fromdate charged with the offense or held out of ser=
vice, and a decision will be rendered within ten calen-
dar days after conpletion of the investigation and
hearing. A record of the investigation and hearing will
be made and a copy of this record will be furnished the
employe or his representative upon request."” (Enphasis
added)

The Petitioner's argument on |ack of timely hearing arises
from the Carrier's postponement of the hearing from April 19, 1973 to My
2, 1973. This change in hearing dates caused the hearing to occur nore
than ten days after the Oainmant was charged on April 12 and, hence, the
change, on its face, appears not to conformwth Rule 27(b). However, in
his hearing testimony, the Caimant stated that: "...l was detained in
jail and a postponement had been requested...” A 'so, without contradic-
tion, two Carrier witnesses made reference to a postponement having been
requested in Claimant's behalf by his brother. Thus, the record affirm
atively shows that Cainant, or soneone acting in his behal f, sought a
hearing postponerment and, therefore, we find no nmerit in the post-hearing
protest about untinmeliness of hearing.
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The Petitioner's attack on the hearing evidence is also wthout
merit. The Caimant admtted his absence fromduty, as alleged in the
charge, and also admtted that he did not personally receive perm ssion
for the absence from a supervisor. He said, however, that perm ssion had
been obtained through an unidentified person who called Carrier on his
behal f on March 23 and al so that perm ssion had been requested by his
brother in atalk with the Trainmaster, The Carrier enployee who re-
ceived the call fromthe unidentified person stated that, while the per-
son had requested pernmission as averred by the Cainmant, the call was
within one hour of Claimant's reporting tine; consequently, the person
was told that permission to be absent could not be granted. The Train-
master stated that the Claimant's brother had spoken to him about the
post ponenent of hearing, but not about being off fromwork. In this
state of the record, we conclude that Carrier's action is supported by
substantial evidence of record and, accordingly, the Carrier's discipline
shoul d not be disturbed. W shall deny the claim

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Fnployes involved in this dispute
are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol at ed.
A WA RD

O ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
xecutive Secretary

Dated at Chicago, Illinois, this 28th day of June 1974,



