NATIONAL RAILROAD ADJUSTMENTBOARD
Awar d Number 20308
TH RD DIVISION Docket Number MN 20210

Joseph Lazar, Ref eree
(Brot herhood of Mai nt enance of Wy Employes
PARTIES TO DI SPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAIM C%ain1of the System Comm ttee of the Brotherhood
that:

(1) T™e Carrier violated the Agreenent when it used B&B Gang
No. 26 instead of paint forces topatch plaster and to paint the side-
wal l's and stairway in the depot at McCook, Nebraska on Decenber 3, 1971
(SystemfFi | e 33-P-3/MW=84(p)-1, 2- 18- 72)

(2) Paint Gang For- C. Schwartz, Painters E. L. McKinney,
J. L. Gatchel, and S. P. Beckman each be al | owed pay at their respective
overtime rates for an equal proportionate share of the 48 man-hours con-
sumed in the performance of the aforesaid work by B&B Gang No. 26.

OPI NI ON_OF BOARD: On December 3, 1971, B&B Gang 26, enployed on the

Omaha Regi on, McCook Seniority District, under a Fore-
man and three carpenters and two carpenter helpers, did plastering and
painting on the side walls and stairway in the Depot at McCook, Nebraska.
This patch plastering and painting work was performed by B& Gang 26 during
regular assigned hours at a point within their seniority territory and con-
suned 48 man-hours. On this date, Caimants held regular assignnents and
were working full time on the Carrier's Lines West Paint Gang, Cmaha Region.
Caimof the Carrier's Lines West Paint Gang is that each menber be allowed
pay at his respective overtine rate for an equal proportionate share of the
48 man-hours consumed in the performance of the work by B& Gang No. 26.

As a prelimnary matter, we nust consider the follow ng statement
by the Carrier:

"Rule 69 C of the May 1, 1971 Maintenance of Wy Agreenent,
Rules 2 and 5 of the forner cB&Q Agreement and a so-called
Letter of Agreenent dated January 27, 1954, cited on pages

3, 4, 5 and 6 of the Organization's subm ssion, respectively,
are used as the basis for various allegations and contentions
by the Organization in its statement of position, pages 3
through 10. The Organization did not plead these rules, agree-
nents, contentions, and allegatiomsin support of the instant
claimwhile it was being handled on the property. As such,
they constitute new matters and rai se new i ssues which, under
the Railway Labor Act and National Railroad Adjustment Board
Grcular No. 1, this Board has no authority to consider."
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This Board has careful |y examned the correspondence between the pa.ties
on the property (Carrier's Exhibits GI, 2, 3, 4, and 5) and accepts the
Carrier's statement pertaining to the handling of the matter on the prop-
erty. Accordingly, these items not having been handled on the property
are not a proper part of this record and will not be considered here.

Conming to the nerits, the claimhere is based on alleged viola-

tion of Rule 55 J and Appendi x K, paragraph 6 of the May 1, 1971 Agree-
ment which read:

"Rule 55 dassification of Wrk

k kK k k R * %
"1, Painter.

"An employe assigned to mxing, blending, siring, applying
of paint, kalsomine, Whitewash, or other preservatives to
structures, either by brush, spray or other nethods, or
glazing, including the cleaning, or preparation incidenta
thereto, shall be classified as a painter. (This wll not
preclude the use of carpenters to do painting or helpers
to perform preparatory or other work customarily accepted
as hel pers' work)."

" APPENDI X K

"The follow ng understandings are agreed to in connection
with the new Miintenance of WMy Agreement:

ok ko ok ok

"6, It is agreed that employes hol ding seniority as painters
on any of the former railroads will be given preference to
painting work to the same extent as prior to the effective
date of this Agreement."

ol W concur in the Carrier's statement of the issue, which is as
ol | ows:

"The Sole issue on the nerits is whether carpenters and
carpenter helpers in the B&B Sub-Departnent may be assigned
painting and related preparatory work when all painters who

hel d seniority as such on the Carrier's conponent railroads
gre.regularly assigned and enployed as painters on a full tine
asis.”
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The task of this Board here is to interpret and apply Rule 55 J
and Appendi x K, paragraph 6 to the facts of record. Rule 55 J expressly
and in plain, clear Language states: "(This will not preclude the use of
carpenters to do painting or helpers to performpreparatory or other work
cust-ily accepted as helpers' work)." This |anguage of agreement
unequi vocal |y privileges the Carrier's use of carpenters and helpers to
do the work stated.

The problem before us, however, is to read Rule 55 J in context
with Appendix K, paragraph 6, which provides that "employes hol di ng se-
niority as painters on any of the forner railroads will be given preference
to painting work to the same extent as prior to the effective date of this
Agreement.” The term "preference” according to \ebster's New Col | egiate
Dictionary, 2d ed., 1960, has a meaning of "Priority in the right to demand
and receive satisfaction of an obligation." This preference right of Ap-
pendi x k,paragraph 6 is sinply a right of priority. It is not a right of
exclusivity. Nevertheless, this right of priority is not qualified or
limted as to others over whom the preference right is exercised. Accord-
ingly, the preference right of Appendix K paragraph 6 provides priority
t 0 "employes hol ding seniority as painters on any of the forner railroads”
"to painting work to the same extent as prior to the effective date of this
Agreenment, " and such preference right gives a priority over other painters
not entitled to the Appendix K, paragraph 6 preference as well as over other
persons including carpenters or helpers nmentioned in Rule 55 J. In this
manner, meaning and effect aegiven to the provisions of both rules and
they are reasonably harmonized as the negotiators presumably intended.

V¢ have stated that Appendix K paragraph 6 provides for a priority
right and does not provide for a right of exclusivity. It is not necessary
here to describe the detailed substance of this preference right. It is
enough to note that the Carrier unilaterally assigned B&B Gang 26 on Decem
ber 3, 1971 to do the painting work in the Depot at MeCook, Nebraska, and
conpletely denied to Caimnts any opportunity to express any preference
to this work. Conceivably, Caimants mght have preferred to remin on
their regular assignments, and it is possible that Oaimnts mght have
rejected a choice of over-tine if made available to them Nevertheless,
it is clear that a preference right can have practical existence only if
full opportunitK Is accorded for its exercise. In the instant case, it is
apparent that the preference right is not qualified to exclude regularly
assigned and full-time enployed painters as stated by the Carrier inits
formulation of the issue. W nust hold, therefore, that Appendix «k, para-
graph 6 of the Agreenent was viol ated.
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The record shows that of the four Claimnts, only O ai mant
Schwartz was an employe hol ding seniority as painter on the forner
Chi cago, Burlington & Quincy Railroad Conpany so as to qualify for the
preference right under Appendix K, paragraph 6. The Carrier has denied
the factual basis for such qualification of the other Caimants. This
question of proof was presented on the pr%ferty and remains unresol ved.
Since the burden of proof rests with the Caimants and has not been
satisfied, on the record before us we nust conclude that they are not
qualified for the preference right.

Caimant Schwartz seeks a.gwoportionate share of the 48 man-
hours consuned by B&B Gang 26, or 12 hours, at overtime rate. Presumably,
overtime is clained on the basis that he was available for and woul d have
worked such tinme as overtine if his preference right had been recognized
and full opportunity had been accorded himby the Carrier to exercise such
right. The facts of record, however, clearlK establish that the work in
question was performed during the very same hours C aimant was working

on his regular assignment for which he was paid. No.evidencei S contai ned
inthe record to show that Caimnt Schwartz had the possibility of avail-
ability, working overtinme or otherwise, for the work in dispute. Further,
no evidence is contained in the record to show that C aimant Schwartz
suffered any financial loss or possibility of financial |oss resulting
fromthe Carrier's failure to accord to himhis preference rights under
Appendi x k,paragraph 6. sigmificantly, this particul ar question of finan-
cial | 0SS was directlﬁ raised by the Carrier on the propertr_ Inasmuch

as Caimnt Schwartz had the opportunity and burden to devel op proof on
this aspect of the case on the property where this question was raised by
the Carrier, and since laimant did not neet this burden, there is no
basis for awarding make-whol e conpensation to him It is noteworthy,

in this connection, that in the circunstances of this case: (1) the
Agreenment expressly privileges the Carrier to use the B&B employes for the
work here involved absent the preference right of Appendix K, paragraph 6;
(2% the Carrier acted in good faith; (3) the Carrier acted on a reasonable
al beit erroneous construction of the Agreenment; and (4) there was no

bl atant, deliberate, knowi ng violation of the Agreenent.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute

are respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

AWARD

Paragraph 1 of daimis sustained.

Paragraph 2 of laimis denied.

NATIONAL RAILR0ADADJUSTMENT BOARD
By Order of Third Division

ATTEST: < 1
Executive Secretary

Dated at Chicago, Illinois, this 28th day of June 1974.



