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Joseph Lazar, Referee

PARTIESTODISHITE:

STATENEWT OF CLAIM:

1. Carrier

(Brotherhood of Railway, Airline and Steamrhip
( Clerk6, Freight Handlers, Express and
( StationXmployes
( (formerly Transportation-Communicetlon

!
Division, BRAC)

t
The Central Railroad Cow of Rew Jersey
(R. D. T-any, Tmstec)

Claim of the System Committee of the Brotherhood
(GIP7327) that:

violated the terms of the February 7, 1965..-. _ _ _ -i4ational Agreement, es moairfea oy local Agreement.6 dated March 1,
1967, April 20, 1967 and September 4, 1969, - particularly Section6
5, 6 and 7 of Agreement of March 1, 1967 and Sections 3 and 4 of
Agreement of September 4, 1969, - when by letter dated March 21,
1972 ikom Assistaut Superintendent F. T. Doughedy to General
Chairman A. C. Hansen and District Chairman F. E. Bartelt and by
letter of same date fro61 Mr. R. K. Horchlar to seven individual
agent6 effective et end of tour of duty on Friday, March 31, 1972,
abolished all poritionr In Penn6ylvaule (including extra po8itlons)
and allowed the trmafer of the work of these porition6 to non-scope
employes on other  Carri6r6 and on Seniority DiEtriCt Ro. 1 et Lake
Jhnction and at Fbilliprburg - without negotiation or Bgreement on
afg a6pect of the di6contQmance of service.

2. Carrier fbrfA?r violated Article U - Reducing Forces
and Au‘1Ough6 - a6 modified by the above Agreement.6 - by furlough-
athe above named "protected" employerr and advlringthemby
letter to each indlvldual  -loye by letter dated April l2, 1972,
in reply to letter6 dated March 29, 1972, that they “are eligible
to file for Railroad Uncmplogment Insurance benefits, the amount
of which ir nomal.ly deducted from whatever protective allowance
may be due you.”

3. Carrier violated the above Agreement provision6 when
it failed et the expiration of vacation period6 to honor properly
submitted time rolls from the emplOyee6,  withholding full wage6
from each and every protected employe - without deduction for
Outside earning6 or railroad Unemp~ent inEU.raZXe benefit6 - and
failed to arrange for full coverage under Health and Welfare and
Insurance contracts and e continuation of all fringe benefits.
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4. Carrier violated the February 7, 1965 Agreement and
the WaEhington  Job Pmtectlon Agreunent by faillng to afford non-
protected employer the benefit6 to which entitled under abandonment6,
coordinatlon6 and/or operational, organizational or technological
chaugeo - and deprived the de6ignated extra e6rployeo of work a&
earning6 and fringe beJXfit6 by i.&rOperw abO~6hipg all pO6itioM
aad improperly trcmrruling work.

5. Carrier railed to entv into or afford anopportunity
to the Organization to negotiate an Laplementing Agreement in 6pfte
of repeated offer6 to do 60 &sring conference6 on the property.

6. carrier failed to con6ider the impact. upon promoted
and out-of-Service employer and to e66ure them of proper compen6e-
tion upon their return to the 6cope of the Agreement.

7. Carrier Shall make whole each and every protected
employe on the Penfmylvanie DitiEiOn by retroactive payment of aU
wages due, commencing April 1, 1972 and ahaLl pay 6 interest per
annumuntil6uch  payment6 are made current - and Ehallthereafter
continue to pay all protected eI6ploye6 in iw1on e current pcSyml.l
baSi6 eachp6y dayuntil Such emplqVe6 are remDVcdbp&stural  ettri-
tion in accordance with current Agreements or until the di6pute ir
resolved by negotiation 6nd agreement - the rate of the porition
held on March 31, lm or the protected rate - whichever is the
higher- plu6 6ubEeqIIS& wage increarer - to be applicable.

8. Carrier Shall further continue all fringe benefit6 and
Fnsurance protection for protected employer a6 if they continued to
work the pO6itioM Which were improper* aboliShed.

9. Carrier 6hallpagaU employer the 5$generalwage
increwe due on April 1, lm, plu6 6$ intere6t a6 per 6greement -
aa provided in letter agreement datedpebnrary 25, lm - thi6 to
include all e6iploye6 on DiEtriCt6 1 and 2 - a6 well M on District 3.

10. Carrier e&o violated our Agreement6 and the February 7,
1965 Agreanent,  a6 well a6 the Wsshington Job Protection eeement,
by eboll6hing in advance 0r and in anticipation 0r the abandonment6
referred to in carrier*6 Blueprint for Survival - and et the time 0r
rerouttig 0r Penn6ylvanie traffic over High Bridge-Lake Junction 66
well a6 et the tti of abandonment of Pennsylvania DitiEion'- 6nd
continuing - cud Shall compen6ate all adversely affected enrploye6
to be determined by joint check of Carrier'6 record6 in connection
with elimination 0r pO6itiOM on District6 1 and 2 and tremrer 0r
work to nonscope employes in New Jersey.

1~  i
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OPIRIO~ OF BOARD: This Claim aro6c in connection with Central
Railroad Compaqg of New Jer6ey abolishing certain

pO6itiOM under 6COp6 Of E-Division - E&K, effective at the ClO6e
of bMine66  March 31,  lm, COnCUrrent with the ce66ation of opera-
tlon6 by Carrier of that portion of Carrier'6 line6 located in the
Coxmmnwealth of Penn6ylvania. clau WM Initiated uq 27, 1972
with the Carrier'6 Vice-ReEident-Employee  Relation6 (now Vice
PTeEident-PerEOMel) by the Brotherhood'6 General Chairman (normal
procedlaer  for hanhling claim6 on the property having been waived
in the titant case).

IIm?diatelY prior to the subject abOliShIIICnt6,  the C0mbiMd
owned 6nd lea6ed line6 operated by respondent C6,mler con6isted of
351.90 mile6 of main line and 239.51 mile6 of branch lines, or
591.41 total mile6, which embraced 416.56 miles within New Jer66y
and 174.85 mile6 within Pennsylvsnia. Effective at close of bu6ine66
March 31, 1572, Carrier ceased opvation of it6 line6 in Peansylv6+nia,
continuing to operate within the State of Aew Jersey, and effective
April 1, 1572, Lehigh Valley Railroad Comparql a66umed operation of
the liner In Pennsylvania formerly operated by CXJ.

The Claim,  in ten paragraphr, 6+66ert6 th6tthe Carr1e.r
violated the term6 of the February  7, 1965 National Agreement, a6
modifl6dbyloc6l  iigeeIWIt6 dated&&chl, 1967, April 20, 1967
and September 4, 1969, - particubuly sectiona 5, 6 and 7 of wee-
mentofMarch1,  1967 6ndSectScmr 3 and 4 of Agreement of September
lg6g;the Claim a66ertr that the Curia viohtedArticle U -
RedncingForoer  6ndFurlough6 - 66 modified by the afore6tated
Agreementr;  that the Carrier violAted the above Agreement6 with
respect to vacations, health and welfare and inavance contra&s,
and all fringe beneflt6; the Claim MEert6 viol6Mon of the
Waclhington Job Protection Agrecmcnt; and that the Carrier violated
Agreement6 by 6Uowing trmfer of work to non-rcope employee6 and
by not giving effect t0 the 4 general w6ge incre66e of April 1,
1972. It i6 Clear that &P-t prOyiEiOIl6 in addition to the
modified February 7, 1965 flational Agreancnt  are Involved in thi6
Claim. An appreciation of the extent and c~exity of the inter-
lacing and modiffcatlon6 of the -10 working  nile6 and prOviSiOn
of the February 7, 1965 National AgrecMnt reqtZ.beE quotation of
the following:

4,
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"A(;REEMwT DATED MARQi 1, 1967

Appendix “A”

"IT IS AGFBETD that the seniority of Employe6 coming
within the 6COp6 of agreement betwean The Central
Railroad Company of lpw Jersey, New York 6nd Long
Ranch Railroad and it6 B6ploye6 rcprerrented by the
hMEportatiOn-COaEIUniCation  FJEpbye6 Union 6hti be
terminated a6 fOu6:

"1. (a) mloyeer who have attained the age of 65
yemE, or who shall attain the 6ge of 65 year6 before
May 1, 1967, ahti have their 6eniority terminated
effective with the end of tour of duty April 30, 1567.

(b) Buployeecl attaining the age of 65 year6
EUbEeqUeXIt  to April 30, 1967 6h6ll have their 6enioritJ
terminated effective with the end of tour of duty on
the date of their 65th birthday.

“2. After the Eeniority of an employee ha6 terminated
a6 provided in Paragraphlabove,hi~ name Ehtibe
removedfmmthe 6eniorityrorterorrorter6  provided
for by the rule6 and working  condition6 agreement.

"3. After the 66niorityof6n employeeha terminated,
~providcdin~~labovc,mchpaaan~~not
be patted to work or be re-employed by the Cmi6r6
in 6ervice coming under the Eaid rule6 and working
CondltioM SgreemCnt between the partier Eignatory
hereto, W&err 6aid partier 6hal.l mutually 60 agree.

"4. Hourly and daily rated employce6 reaching  their
65th birth- on April 30, 1967, or 6UbEeqUCnt thereto,
will receive the blrthd6y-holiday pay.

“5. l?@OyEeE having their 6MiOritg terminated in
1967 under the proVi6iOM of Parcrgraph  1 above will be
aUowed vacation pcry for 1968 regacble66 of whether
they work the required number of d64y6 In 1967. Em-
ployee6 having their 6eniority terminated under the
prOvi6iOM of Paragraph  l(b) after December 31, 1967
will be allowed vacation m for succeeding year
based on proportionate mn6ber of qualifying days workcd
in the year of their 65th birth-.
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Example: Employee requlre6 100 d6y6 to
qualify for succeeding year's
vacation but only work6 30 d6qp~
to hi6 65th birthday; will be
alhwed 30/1oO of hi6 6UCCeeding
year'6 Vacation a&wance.

“6. Neither this agr&ment, nor auy provision6 contained
herein, nor emy application thereof, shall be considered
or wed a6 a ba616 for any time or money claim agaimt
the CalTierS.

'7. Nothing herein will in w way modify or affect
the pre6ent requirement6 of the Carrier a6 to
physicd and/or  visual ewminrrtion6 or restriction6
on account of physical condition f+mm any or all
service prior to the retirement date above specified.

“8. In the ca6e of dispute about age of an E3nployee
covered hereby, the Carrler'r pU6Oti record sh6.U
govern in the absence of a birth certificate or
other document acceptable to the partie signatory
hereto.

"9. Thl6 agreement rhall become effective February 1,
1967 and6htiranain in effeCtU&tti Changedor
modified in accordance with the pZVvi6iOM of the
Railway Labor Act, 66 crmmded."

~end3.1 "B"

"1. The protiion6 of the Febrwxy 7, 1965 Mediation
Agreement, CaaelVo.A7128, exempt M otherwl6e
6,gmedtoherein, 6ue extended to employee6 on the
1967 Tran6prtation  Com6nmlcatlon  Employee6 Union
roEtM6 on the Central Railroad Compa~or of Hew Jersey
and New York 6nd Long Brauch Railroad e6tablishlng
a date of reniority between October 1, 1962 and
Marchl,lg66.

"2. In the application of the provision6 of the
February 7, 1965 Mediation Agreement to employee6
referred to In Parwaph 1 hereof, the d&e of
March 1, 1967 shall be 6UbEtitUt6d for 'October 1,
1964.'
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"3. Bnployees will not be required to transfer acro66
seniority line6 except by mutual agreement between the
MaMgementandtheGeneralchsirman.

“4. Article 6(d) of Agreanent, effective February 15,
1944, corrected December 1, 1963, is modlfled to read
a6 follows:

'If a permanent vacancy cannot be filled by
the application of Article 6(a),  the vacancy
will be sdverti6ed in all other seniority
districts. While employe6 are not, a6 a
condition of protection under aaj agreement,
required to make application for porition6
off their home renlority dirtrict, should
they 60 elect, the 6enior qualified applicant
will be a66igned to the v683ncy, errtablishfng
eenlority in the seniority dietrict to which
transferred, retaining 6eniority in the home
seniority district from which traneferred.
In the event 6UCh  employee 6ubrequentl.y
exerCiEe6 di6phCaMt right6 in hi6 home
diEtriCt, Or 6UCC.666~ bidr, a po6itiOn ill
hi6 home district or 6ome other district, he
WFU forfeit 6MiOrity in the di6triCt t0
which previou6ly tmn6ferred. En@.oyee6 c6n
only hold seniority In their home  di6trlct 6nd
one other district at the 6ame time.'

"5. (a) Effective May 1, 196'7, the Curler in&y abOliEh,
con6olidate or dualize porltlon6, other than there in-
volved in the Aldene Plan,when vacatedby the Incumbent
by ,reMon of reEfgn.stion, death, retilrement  or diSmi66al
for cause in accordance with the provi6ion6 of the exirt-
ing agreementrr, or when promoted to non6cope position6
or granted diSabili+g anmaity. Should the Carriv 60
desire, it m6y iin EUC~ pO6itiOn and abollah, con-
6oli&te, or dualize .saother po6itlon on the 6y6tem.
However, attrition credit6 will not be u6ed on other
than the district in which the attrition OCCUr6 If such
action result6 In a protected ex@oyee being forced from
regularly 666igJled 6tatu6.
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(b) In the event the Carrier doe6 not desire
to abolish, consolidate, or dualize my poclition
under the prOviSiOn set forth in paragraph (a),
it will accumulate attrition Credit6 for 6ub6equent
abolishments,  coneolidations, or dualizationr,.

(c) Should employee6 who have heretofore or
hereafter been prom&d to non6cope poEition6 or
granted disability anrmitie6 r6tUTI to a porrition
under the scope of the TCU Agreement, one attrition
credit will be c6nceLled for each euch ret-
employee.

(d) In the event pOEitiOIL9  not directly in-
volved in the Aldene Plan are eliminated prior to
May 1, 1967, such will constitute advance utiliza-
tion of attrition credit6 to be earned subeequent
to May 1,1%7.

(e) Should the Carrier elect to tran6fer a
paition  from one location to another in the same
seniority district, 6uch tr6u6fer will not be
con6ldered 6n aboliShm?nt, under the pD3ViEiOM
of thi6 agree6WXt.

"6. When poritiolu are abolirhed, comolidated, or
ducrlized, the work of the elivLi.mted porition6 will
continu6 to be performed by T(x1 SCOpC employee6,
exceptbymutual  agrecmcntbetueenthe partier
eig~toryhereto.

"7. When porltion6, other than tho6e involved in the
Aldene Plan, are 6bOliEhed, and rem&&&g work i6
a66igned to other TCU empwee6, CoMOlidated, or
dualized 6ubEequent toMey1,1%7, enhourly rate
increase of %,of the hourly rate of the eliminated
po6ition will be applied to po6ition6 weed upon by
the partier 6lg~tory hereto a6 of the d&e of Chaage,
which increa6e or increa6er  will not exceed accumula-
tively 6 total of 5$ of the hourly mte of the
eliminated po6itlon.

"8. Time limit6 for filiq Cl6lzi6 and disputes and
appealhandling of asmcby either party ate extended
sixty (60) day6 fromFebruaq1, 1967, 6uchtime
exten6lon being recltricted to claim6 and appe6la
involving application and interpretation of the
Mediation Agreement of Febru6ry 7, 1965.
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"9. UpdatEd and revieed page6 of the current working
agreement, embodyIng all ndAxial and local wee-
me&6 and understandings, will be printed and diEtrIb-
uted t-3 alJ. scope employee6 on or about JUy 1, 1967.

"10. The C6rrierS will: provide for free deduction
of union duea, initia$ion fee6 and 66aeasment.s without
charge or expen6e to the TCU or it6 member6 commencing
SeCOnd haV Of 1967 M pet agreeMd 6113Iled this date.

"IL Article 1, Section 5 of the February 7, 1965
Mediation Agreement i6 modified in accordance with
the pmvlsion6 of this agreement, and Article 1,
Section 3 of the February 7, 1965 Mediation Agreement
is hereby cancel&d.

"12. This Agreerent shall become effective March 1,
1967 and shssllremain in effect until changedor
modified in accordance with the provision6 of the
Railway Labor Act a6 amended."

Appends  “C”

"lT Is AGREED effective April 20, 1967:

"1. lbnploye6 will not be required a6 a condition of
protection under 6ny agreement to cl6im or bid in a
porition located in exce66 of forty (40) mile6 from
work location (headquarters)  or place of residence,
whichever i6 the EhorteEt, 6t time of Change, tie66
such employee at the time of chaqe i6 traveling in
excesr of forty (40) milea, in which event he will not
be required to travel in MCe66 of the mile6 he is
traveling at the time of change.

“2. Brceptcu, pmvlded inparagraphl,  employe6 are
required to exercitre seniority right6 on their seniority
district within their 6cope in all clacr6ification6.
If agreedtobgtheManagementandGeneralChairman
that the employee fail6 to qualify, he will be given
~0th~ diEplmeI6Mt  right with no lo66 in gUamdEe
and will be paid his -anteed rate while pOEtbIg.

“3. (a) Baployecl advemely affected through the
Aldene Plan may exercise their seniority right6 to any
polritlon under the acope of the Telegrapher6 Agreement.
However, except 66 pmvlded in paragraph (b), they will
not be required to exercise their seniority to pO6itiOM
out6ide of their job claecrification. In the exercise
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Of SenioritJr  to pO6itiOM they !mI6t do 60 t0 the
fUlle6t extent pO66ible to minimize job pmtection
beneflt6. Failing to do so theywillbe conrridered
a.6 occupying the porition which they elect to decline
paying the highest rate of pag thst their Beniority
will give them.

Example: Towerm&willnotbe  required to
exemi6e seniorI* to Agency
pOEitiOIl6 nor Will &eIltE be
required to eXeXi6e seniority
t0 !l?WellWll'E pO6itiOM.

(b) In the event there are 6urplu6 protected
towamen they will be required to exercise their
6eniority a6 agent6 in lieu of In&UoteCted employerr,
and vice ver6a, should there be 6urplu6 agent6 they
will be required to exercise the* cleniority  a6 towu-
men inlicuofun~tected employe6.

"4. Effective ~eanent6 are modified accordingly."

Appendix  "D"

"IT IS AGREED, effective July 25, 1969:

"1. (a) It ir recognized that all employee6 under the
6cope of the Trawportation- thmunIcation Employee6
Union ~eement6 in Dirtrict 3, with a 6eniority date
prior toMamhl,lg66,  we protected employee6,
without entitlement to retroactive payI6U&6.

(b) A cow of the 1967 District 3 ScpioritY
ROEter, Showk~g the MU& 1, 1967 rate anno-
tat6d to 6how protective rate a6 of July 1,
1969, i6 attachqd.

"2. Employee6 di6pl64ced nut, in order to prererve
their pmtected status, exerche aenioritp to the
fulle6t extent in accordance with paragraph6 1 and 2
of 6+greementdatedApril20,1967, a6 modified inpara-
graph 3 hereof. Failing to do 60, they will. be con-
Sidered a6 occupying the po6ition which they elect
to decline payIn& the highe6t rate of pay that their
6elliOrit.y  givC6 th5.
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1’3. In the application of paragraph 2, DiEtriCt 3 16
divided into two zone6:

(1) Re6qUehOning ea6t; (2) We6t of NeEquehoti~ 8.

“4. Protected employee6 at the time of these or sub6e-
quent changer, who do riot have 6ufficient 6eniority
and qualification to obtain regularly-assigned position,
will be con6idered protected extra employee6 for the
purpose of imphmnting this agreement but will not, a6
pmtected extra employee6,  be required to travel outside
their zone. lfonpmtected  employee6 will be required to
travel and work thrOUghOUt  District 3.

“5. In the application of the February 7, 1965 agree-
ment, a6 modified March 1, 1967, it 16 understood that
protected employee6 need not phy6iCw vacate a
regularly-a66igned  porition In order that attrition
credit6 msy be accrued. Attrition cmdit6 will not
accrue through 1066 of nonpmtected employee6'.

“6. A6 a part of thi6 change, one day of the assignment
of Relief Cycle C i6 transferred fhm Franklin to A6hley.

“7. Effective JUy 26, 1969, the rate6 of pey of
Operator-Clerk6 at Ashley will be increased from
$3.3326 to $3.4992 per hour.”

* * * * * * * * * * * * *

Without going into detailed 6n6lysls of the aforequoted
pmvision6, Paragraph 11 of Appendix "B" of the March 1, 1967
Agreement pmvide6:

"ll. Article 1, Section 5 of the February 7, 1965
Mediation Agreement 16 modified in accordance with
the pmvl6ion6 of thi6 Agreement, and Article 1,
Section 3 of the Febnrary 7, 1965 Mediation Agree-
ment is hereby cancel&d."

Section6 3 and 5 of Article I - PROTECTED EMPUHEES of the
February 7, 1965 Mediation Agreement read:

"Section 3 -

In the event of a decline in a carrier'6
bu6iIIe66 in excess of 5$ in the average  percentage of
both gross operating revenue and net revenue ton miles

I .,-
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in any 30-day period compared with the average of the
6ame period for the year6 1963 and 1964, a reduction
in force6 In the crafts reprerented  by each of the
organization6 algnatory hereto m6y be made at any
time duru the said 30-&y period below the number
of employee6 entitled to preservation of employment
under thi6 Agreement tQ the extent of one percent
for each one percent the 66id decline exceed6 5$.
The average percentage of decline shrill be the
total of the percent of decline in gro66 operating
revenue and percent of decline in net revenue ton
mile6 divided by 2. Advance notice of sqy such
force reduction ahall be given a6 required by the
current Schedule Agreement6 of the organization6
signatory hereto. Upon re6toration  of a carrier's
bu6ine66 fol.bwing  aqy such force reduction, em-
ployee6 entitled to pre6ervation of anployment
must be recalled in accordance with the 6ar66
formula within 15 calendar -6.”

"Section 5 -

Subject to and without limiting the
provision of thi6 6greement with respect to
furlough6 of employeerr, reduction6 in force6,
emp-ee abEenCe6 fm61 Ectvice or with re6pect
to ce66ation or 6u6pen6ion of an employee'6
6tatu6 a6 a protected employee, the carrier
agree6 to maintain work force6 of protected
anployeer repre6ented by each organization
rignatoxy hereto in such maann that force
reduction6 of protected employee6 below the '
e6tablirhed ba6e a6 defined herein 6h6l.l not
eXCMd 6i.X PM CMt (6) PCr UlINl6. The ertab-
li6hed ba6e ehall mean the total number of
protected employee6 in each craft reprerented w
the orgauizatiolur  6lmatozy hereto who qualify a6
protected employee6 under Section 1 of this
Article I."

The Partier have m6terialJy  and EUbEt.%ntidly modified
the Febru6uy 7, 1565 Mediation Agreement; and their revl6ed Agree
,ment6, through their Interlacing pmvl6ione have bmught about
extenrive  and complex integration6 between the February 7, 1965
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Agreement and the basic working rule6 Agre*ment effective
Febzuaq 15, 1944, corrected December 1, 1963. In the light of
the6e fuudamentd and EUb6tantiti ~evirion6,  it i6 ea6ily under-
standable that the Partier by Agreement dated Mw 25, 1967
provided that diEpute6 ari6ing over the n&wing of the pm-
VIS~OM  of the Febmmy 7, 1965 A&reeaent will be eubmltted for
6djudication in accordance with the pmvi6iOM of Section6 3 and
7 of the Railway Labor Act, mended. They agreed:

"With reference to agreement 6ig11ed March 1, 1967
moaifpbg Certain pmvi6iOM Of the February 7,
1965 Mediation Agremt, C646e No. A-7128, a6
well a6 othv provl610~ of your current ba6ic
working agreement:

"In complbnce with your reqUeEt, it i6 agreed,
6ny dirpute inwAvIng the interpretation or
application of erry of the term6 of thi6 agree-
ment not 6ettled between the partie within
nine:y (90) calendar d6y6 after dlrrpute Mi6.66,
m6iy be suhnitted by the Organization for final
and binding re6olutlon  in accordance with the
provl610~ of Sectiona 3 and 7 of the Railway
Labor Act, amuded."

Thir Board hm held in a member of CMe6 that we mrut re6pect the
machinery ertabli6hed by the partie for the handling of disputer
Involving the interpretation or application of the Febnm-y 7,
1965 Agreement, and in 6uch ca6e6 di6mi~red the claw without
prejudice for handling bp the M6ptte6 Committee ertabli6hed under
that-cement. See AWU& 14979,  15696, 16552, 16924, 16869,
17099, 17516. In the in6tantca6e,wherethereha6  been funda-
mental and material modification of the February 7, 1965 Agreement
a6 well ar modifications 6+nd integration6 with the current ba6ic
working agreement, we mu6t al60 accord recrpect to the machinery
elrtablicrhed by the partier uuder their A@eemtnf of May 25, 1967.
Thi6 k¶rd,undcr  Section 3 of the RaflWay  Labor Act, amCnded,
i6 obliged to render a final and bInding re6olution of the in6t6nt
dispute.

The Carrier raiser a fundamental challenge, however, to
the jurirdiction of this Board. It MgueS, in part:
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“On page 7 Organlzatlon cite6 the &iay 25,
1967 agreement in which Carrier acceded to Organiza-
tion's reque6t that diEpute6 not settled within 90
day6, relating to application Of the modified
Febmary 7 agreement, cpuld  be pmgressed in
accordance with Section6 3 and 7 of the Rallway
Labor Act.

If the in6tant di6pUte mere4 involved
alleged violation of the February 7 a@eement,
or modificatioM thereof a6 they exist on thi6
property,wewouldnotchaLlenge the Organha-
tion'6 reference thereto. But, a6 stated in our
EUbmiEEiOll and heretofore in OUT rebuttal, 6Uch
16 not the ca6e. The 166u66 F6i66d  are not
awwerable bJr this Board nor by the DiEplte6
Comittee, since they go beyond the confine6 of
the February 7 agreement, and 6h0dd be dl6ml666d.”

The Carrier'6 contention is that neither the February 7, 1965 Job
Rotection Agreement xmr the M6y 1936 Warhington Job Rotectlon
“i6 applicable to the 6ituatlon in Pen~ylvania  becau6e the
operation6 were dircontinued  not at the in6tlgation of the Carrie
but by M Cs-der of the United State6 DiEtriCt Court which authorixad
the Carrier to dircontinue, temporarily, 0peratioM in PenMylvania,
which Order war 6ub6equently  made permanent a6 a part of I.C.C.
Finance Docket Ilo. 26659,“. "Inactuality," thecafiier argue6,
"the dircontlnuauce  resulted f'rm an action by a body beyond the
purview of Carrier'6 re6poMibilitp. REitiOM W-0 di6COnthllled
effective clo6e of bruin666 Mmch 31, 1972 by U.S. DiEtrift Court
order authorizing CBJ to di6continue tUUPOZWily OPaatiOM  in
Penn6ylvanla, and 6ub6equat I.C.C. Service Crder 64uthorlzing
Lehigh Valley to operate thereon. Accorbingly, no agre-t or
negotiation6 were genaane."

The Carrier'6 porltion  here may be under6tood  a6 a
defenle of pr6-emption by the Intatate Commerce Co6ml66ion’6
imporition of protective condition6 covering the emplqeer here
invOlvcd. Whethar theCarrier'Edefen6e 16 vieweda prr
emption, or, fn effect, an abrogation of 6grea6entr p~0vlding
for pmtectlve COnditiOM  not COntaIned in the Interlrtate
Comaeme CommiErion'E (hdn in Finance Docket Ho. 26659, thi
Carrier'6 po6itiOn merit6 6vioU6 CoMideration.

Prior Award6 of thi6 Board have concluded that we have
juri6dictlon over railrOad-employee  diEpUte6 .~iEing Out of the
interpretation and application of existing collective bargaining

.,
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agreement6  between Carrier6 aad collective bargaining representative6
of employee6 adversely affected by variou6 “coordinations”  which have
been Implemented 6UbEeqUent  to the authorization and approval of the
tmu6action by the IntMEtate COI6merCe COmmiEEiOn. Award NO. 15460,
Award Ro. 15028,  Award No. ls0a7. (Aho, 6ee Award6  IbE. l$n,
15679, 15680, 15681, 15682, 15683, 15684.) Par jUri6diCtioMl
purpo6e6, we conclude that there is no fwdamental difference
between 6UCh  dispute6 and the iZi6tant diepute. The6e prior aw6rd6
were ba6ed on e66enti6lJy the E(Lmc daien6e of pm-emption, and, in
our view, there ha6 been no material change in the relevant pm-
vi6lon6  of the Intarrtate Commerce Act or the proper interpretation
of such p1-Ovi6iOM. We have carefully con6idered the United States
Supreme Court ca6e of lTorf0l.k 6 Westam Railwcry Company v. Remitz,
et al., decided November 15, 1971, but conclude that the Court
there determined that the protective purpoEe6 of Section 5(2)(f)
of the Interrtate Commrce Act were to be raf6gu6rd6d.  This ca6e
did not involve fact6 and circum6tance6 of an Order by the Inter-
state Comwrce CO66UiEEiOn abrogating rare valuable protective
benefit6 pmvided cmployeer under pre-exi6ting  collective bargaiaing
6greement6. We note, however, that the I.C.C. In Finance Docket
No. 26659 proceeded on the ba6ir of SeCtiOM 1, (18) and (20) and not
Section 5(2)(f) of the Interrtate Commerce Act.

We have care- conrideredour earlier eward6, including
the vlgomw di66entr filed by the Carrier member6, and mu6t conclude
that none of there awsrdr 16 palpably in error a6 to the jurildlction
Of thi6 %Md. Under the doctrine of Stare Deci6i6,where a point
of law he6 been rettled by decirion, it for6u a precedent which
Should 0rdinrvi4 be Etridu adhered ti Unle66 0~~rldbg CoMidCra-
tion6 of public polhy demand othenire. Cur 6uthority 16 derived
from Section 3, Flrst (I) of the Railway Labor Act, aa emended,  and
we reaffirm our preViOU6 po6itioXl that at the mlnlmm thi6 Board h66
con-t jtPi6diCtiOn With the Interrtate WC &6lZli66iOIl OVM
di6puter of the Mture involvedherein.  SeeAw6rdBo.15&0 and
Award BO. 15087. Accorbiagly,  UIltil 00X juri6diCtion  i6 6IQliCitly
and definitely EUpCrEcded in 6UCh 6I6tter6 by appmptiate  COMtitU-
tional court6 having juri6diction over 6ll indi6pen6able partie
and the subject, th.iE Board mat eXerCi6e  it6 Etatntory power6 by
re6olving diEpUte6 grow* out of the iaterpretation and application
of collective b-gaining ~eement6.

Thi6 Board h66 no power to interpret pertinent section of
the Interetate ComIWrCe Act a6 to COngzeEEiOIL%l  intent or to lntu-
polate the authorities which may be cited In 6upport of the defen6e
of pre-emptlon by the Intercltate Comerce Cormoi66ion. The ultimcrte
dispo6ition Of the6e jurisdictional iSSUe rewe6 final jUdiCiti
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reaolutlon. In the me6Utimc, we Should exercise our specific asd
limited jurisdiction eXpre66ed in SeCtiOn 2 of the Railway Labor
Act, a6 crmcnded. Thir Board h66 taken notice of Special Ro.!ud of
Adju6.tmentNo.  605, Award Ro. 374, Award Ho. 375, and Award
No. 377, and ha6 studied c.srerully the Cwier'6 Fu6ltion in tho6e
ca6e6, involving the E(Lme F-CC Docket No. 26659, and the 6ame
Carrier (CNJ),butnotthe 6eme.agreement6 6,6 cited andquoted
above in thir Opinion. In view of the ba6ic andmaterial difference
in collective bargainbg agreement6 involved, ti in view of the
Agreement of the partier, of May 25, 1967 cslling for a "fin6.l and
binding" re6olutlon of the titant diEpUte, in 6ccord6nce with the
pmvi6lon of Section 3 of the RsFlw~ Labor Act, M emended, we
conclude that we will invoke our juriadictlon and conrrider the
merit6 of the inrrtant claim.

Par6graph 1 of Statement of Claim. Cn March 21, 1972,
by notice6 of Mr. R. K. HOrchler and A66i6t6ult  Superintendent
Fl T. Dougherty,  (FJI@OyeE' Exhibit No. 1 and %$.OyeE' Exhibit
NO. 2), pUEitiOkl6 Of n6Nd e6@Oye66 Were 6bOliEhcd WCOUDt di6-
conti.nUnce of Eervice on Penn6ylvaPi6  DitiEion and "due to
discontirmance of opUatiOn6". The Carrier rtate6: I'On page 2,
third par6@aph, St6teIUenf Of FE&E, OrganiEatiOn Cite6 fOlkWing
employee6 a6 being 6dver6ely affected:

J. J. Gall6ghe.r
K. D. Bitler
J. V. Boyle
E. Rafter
F. F. Hager
F. J. Pecka,

etidently httemptingta includethcmthrough Item 6of claim.

“The firrt five menwere,  atthetime  operation6 ce66ed,
promoted aud working  aa diSp&ChVE  under the scope~of A61ViC6n Train
Dispatchera A66ociation agreement, while the 6ixth m6a WM in a non-
SCOpC pOEitiO& It 16 therefore  improper for them to be included a6
Cl-t6 when they were not employed in po6itAoM  under,  nor 6ubject
to pmvl610~ of the TCU agreement.

"Irelmn and Qaier were non-protected employee6 and therefore
not 6ubject to provi6io~ of the February 7, 1965 6grecmentand  should
not be Included in the claim." (Cartiu’s Rebuttal, p. 1). We accept
the Carrier'6 Etatauent In the abrence of denial by the Employee6.
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The facts are clear that all. po6ltion6 in Seniority
District 3, State of PenMylv6.nia, were abolished.  In place of
Article 1, Section 3, Reducing Force6 - Decline in Buoine66,
Februry 7, 1965 Agreement, it wa6 agreed by the Partie in the
&f6mhl,1~7Agreementthatthe  only ww6 pO6itiOM couldbe
abolirrhed, con6oli&tedor durilized, other th8ntho6e involved
in the Aldene Plan,wa6 “when vqcatedby the incudentbyreaeon
Of reEigMtiOn, death, retirement or diEmi666il for can6e in
accordance with the pmvlaion6  of the eXi6ting weement6, or
when promoted to nOMCOpe  ~6itioM or granted disability anuuity."
(Sec. 5). Section 5 (a) of the Match 1, 1967 Agreement Leo
prodder : "Should the Carrier 60 derire, it m6q fill such porition
and abolieh, CoMolidate,  or dualize 6nOthe.r position on the SpEte&
However, attrition credit6 will not be used on other than the di6-
trict in which the attrition occur6 if 6uch action re6ult.6 in
protected employee being forced from regal=ly aerigned statu6."
'Phe 666~ Section 5 further pmviderr:

"(b) In the event the Carrier doe6 not deEire to
abolish, CoMolidrrte,  or duelize any po6itioM
wnder the prOViSiOn 6et forth in para@aph (a),
It will accuwlate attrition credit6 for 6ub6r
qllent abo~EbWIt6, COMO~dStiOM,Or du6lizatioM.

"(c) Should employee6 who have heretofore or here-
after been promted to non-rcope pO6itiOM or gmnted
di66bility anuuitiu return to a porition under the
scope of the TCU Agreement, one attrition credit will
be cancelled for each aach returning employee."

The -loye a666rt  that “Th6re i6 ab6olute evidence that ccmnot be
denied the C.srri6.r abolished all pO6itiOM held by the Cl6jm6iIltE in
the State of PeIIn6ylvani.6  and at the time pO66e66cd not One attri-
tion credit and a mo6t clearcut violation of the Agreement h6u1
been 6houn by the Fmploye6." The Carrier doe6 notdwthetat
the time it pO66e666d mt one attrition credit.

The record cont6in6 no f64ctu6l 6upport for that part of
Paragraphlreadingt "and allowed the transfer of the work of these
mEi+,iOM to IlOll-6cOp6 6U@OyC6  011 . . . SedOrity  DiEtrlCt NO. 1
at Lake Junction aud at EW.Uip6burg". Thi6 part of Paragraph 1
cannot be 6u6tained. The Board flnd6 that the Carrier  i6 In
viol6tfon M claimed in Paragraph 1, but that name6 mentfoned
above are excluded fro61 li6t of ClaimantE.
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Paragxnph 2 of Claim. This pWsgraphas6ertsthatCarrier
ViOhted h-tic16 n Of the bMiC working lTlle6 a@'eeme&. m6
Article read6 in part:

“(a) When reducirrg fOtce6, seniority will govern.
-bye6 WhOEe pO6itioti are to be abOli6hed 6hal.l
be given a6 much advMOe notice a6 poEEible, in
writing, and not le68 than fiYe (5) working -6'.
. ..Such eI6pbye6 w, Within five day6, reque6t leave
of absence a6 provided in Article 16 and ii granted,
may defer exercisjng dkplaoa6ent Tight6 until five
d476 after the expiration of leave of absence.
5upl.oyer who6e pO6itiOBS are abolirhed,  or who have
been displaced by reduction io force, may exerclee
their di6placementrlgbt6 a6 provided InArticle
12(b)."

In this claim, the Bpluyer contend that the Carrier "further
violated the @eEMBtE 66 imdlfied in violating Article ll of the
ba6ic agreement titled 'R6duolng Force6 and Furlougb6'. The
Carrier take6 the po6ition that they did not violate thir portion
Of tbeJ@eeMBt 6i!@3 beoau6e BOtiCe6 WeTe~~poEtcd in
accordancewith raidArticle U. !l!batwhencmeqloyei6deprived
of work he 16 conridered fnH.o~:hed, avaIlable for work 6ad eligible
for RaUroad  une6@y6mt benefit6 and that the Organlzatlon i6
trying to read saaethisg Into. the ~ecwnttbat i6 not contained
therein." The EflQ3m6 coBtlBBe: 'We feel that a&Ion rpeak6
loud6rthauword6. ~theiraotioa6 inihrloltghinethe  Claimer&r
the Carrier ha6 violated 6cridArticle  of theAgre6ment. AbollEh-
iUUlt6 can only be made throu& attrition 6iMe the 6mdifLcatlon
of the Febru6ry 7, 1565 &reementprovlded for the rt6bilizatlon
Of~6itiOBE,BOtfOl'C~4Mdth-6 dcd.iM inbBSiB~66 ~ti61OM
hadngbeen cl~tcdalonewlththetrarufcrofforcM orwork
066 senlorltj liner the Carrier could not reaart to Article U
to sfC!OmpliEh what 6ub6equeat xmdlflcation of aepeauent would not
al&w."

Thi6 Board crgreer with the contentlon of the R~p&y66.
The exerci6e of dl6plaoanent 6nd seniority right8 i6 clearly
modified by the 66niority pIWVi6iOM in the AppendIce of the
local~ee16e~t6  ofMamh1, 1967 inthe context of theFebrnary7,
1965 Rational Agreanent. We find Carrier'6 coBtent:on that' it
"did not violate Article U. of Ra6ic Agreement. NOtiCe were
pQ6tcd In accordame with It6 reqnireqnt6.”  to be without merit.
maph 2 OfclaimiS SU6taincd.
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Paragraph 3 of Claim. The Carrier, on page 4 of Its
sutmlssion, states:

“Article 8 of the Rational Vacation Agreement of
December 17, 1941, as amended, reads:

“If an employee’s employment status is terminated
for any reason wtiatsoever, including but not
llmltedto * failure to return after furlough,
he shall at the time of such termination be
granted full vacation psg e.wned in the preceding
year or yeamand not yet grant& *“.

We have Mxrpreted this to p&t deferral of
vacation payments of furloughed employees until
December of the current calendar yecu. This has not
been challenged by the labor organizations. Had
Pamsylvania  Division employees selected vacation
periods subsequent to March 31, 1972, such schedules
expired by observance of the District Court Order
which dictated discontinuance of Pennsylvania Dlvlsion
positions on March 31, 1972. Subsequently, the valid-
ity of Organization’s claim for vacations as scheduled,
was further challenged by I.C.C. Ftice Docket No.
26659 which directed that employees advaraaly affected
by thediscontinuanee --thoaeuuableto secure employ-
ment with another railroad -- would receive but three
weeka  vacation In the aggregate.”

The Carrier also statea, in reference to the language of the I.C.C.
order In Finance Docket 26659 pertaining to McatioM: “In Conference
October 26, 1972, Carrier expanded the three months severance for the
Individualnot  auployedby the LehighVaUeybypaylng foU1971-1972
vacation to the adversely affected Individual, a proportion of their
1972-1973 vacation, which goes beyond the language of the Order, and
the difference in ew between the first three months of 1Sm
and that earned on the Lehigh Valley for those individuals who
were subsequently cut off by that Carrier.”

In this conuection,  the Employees argue: “In denying our
Claim No. 3 the Carrier take8 the position that Vacation payments
under the Rational Vacation Agreement. may be deferred untiLDecember.
That if such vacations were scheduled for periods after April 1,
1972, such scheduling was automatically voided by the Court Order
which permitted the Carrier to discontinue its service in Pennsyl-
vaula. If the Claimants had been furloughed in a proper manner,
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such interpretation by the Carrier might have been proper, howevu,
the Claimauts were not fkrloughed in a proper manner since the
Cqrier violated the &reE?JIentE  as modified. However, Decembe.r
197'2 has come audgone andthe Carrier 6tmh66 made no effort to
pay the employer  the Vacation time which they earned and the &~ard
mu6t now order andrequirethe Carrier tom&e euchpaymntby
their violation of the ~66llbSl~6 in qU66tkEl.”

In connection with that part of Para&aph 3 claim " . . .
audfailed to arrange forti cov6I%geUIderHea.RhandWellareaod
IMUranCe Contract6 and a COntiwatiOn  Of ti fringe benefitr.",
the Carrier states:

"Organi6atiOn declare6 Carrier failed to arrauge
for full coverage under Traveler6 23X0. Thi6 i6 not
true. In meeting  May 27, 157!2 and a6 6et forth in
letter of Au@& 20, lm, reading --

'ConfIrming our tekphone conver6ation thi6 date,
employee6 in you? organization on the P6nu6ylvania
Division rorter,  who are not now employed on the
Lehigh VaUeyHaUroador  ~otharaUroad,will
be covered under Traveler6 Policy IVo. GA-23ooO while
we are negotlatiug the matter.',

Carrier arranged continuation of premium6 for thO6e adver6ely affected
pendlngthetemporarySarvlce(Wabeiugmadepennaneu t or rerolution
of the di6pute. There employed by Lehigh Valley are being covered
on the ba616 of their 6aming6 with that Carrier."

TheEmphyer argU,however, "0 the Qxe6tion contained in
Clahn Ro. 3 conccnriag the Health and Welfare Benefit6 the Carrier
contend6 that 6uch bcneflt6 were Contknrcd for the applicable period
under exi6ting Traveler6 Eo.23ooO contract. However,whattheyfail
to rtate or reallee i6 that had they abided by the Agreement, the
Bnploye6 would not have been In a furlough state but would have been
und6r  full p6y entitled to all the fringe benefit6 that accrue to an
eqloye thereunder."

Thi6 Board finds that the Carrier ha6 partially, but not
fu.Uy, complied with it6 agreemnt obligation6 to provide the bene-
fits subject of Pmqraph 3 of Claim, and to the extent that it ha6
not complied fuuy, it i6 in and contlmu?s to b6 In violation. Thi6
Board COMtlQe6 Section 1 of Article 1 of the February 7, 1965 m-
ment, a6 6wnded on the property, particularly that portion --
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' - will be retained in mrvice, subject to compensation +Ic+*
until retired, discharged for CauEe  or othanfi6e rewved by
natural attrition" a6 having been violated and as contemplating,
in the term "compeneatlon"  the benefit6 subject of Parwaph 3 of
Claim. The Carrier is obligated to comply with the provision6 of
the Rational Vacation Agreement6 .(Artlcle 32 of meemeut of
PtU'tie6 effective JUne 15, l#, corrected a6 of December 1, 1963);
and with the proviSion of the tiea.lth and Welfare weement (Article
48 of Agreement).

Paragraph 4 of Claim. The prOtiSiOIl6  of the WashIngton
fob Rote&ion Agreement of m, 1936 become effective and apply
whenever two or more carriers party tothatAgree6mtundertake  a
%ordination". Section 2(a) of the Agreement prOtideS:

"The term 'coordination' as used herein means
joint action by two or more C6ITier6 whereby they
uniti, consolidate, merge or pool in whole or in
part their separate railroad faclUtie6 or any of
the operation6 or 6crviCe6 prevlOu6ly  performed by
them through Such E-tie faCilitie6."

We construe the term6 "joint action" whereby two or more carriers
unify, consolidate, mrge or pool in whole or In part their separate
railroad facilities or any of the Operation6 or aervice6 previOu6ly
performed by them through suoh separate faciJ.itiecr,  e0 be tem6
de6criptive of aCtivitie6  or b6hatiOr. We con6true these tens6 to
relate to the suktance aud happening of empirical. events. They
are not tobe Interpreted ~technlcal, legal "word6 of art"
reflecting the lawyer's value jud@lent. Accordingly, we mu6t view
the transaction reported in Ffnance Docket 26659 in term6 of what
i6 factually aud subrtantively described. Variou6 quote6 from
the Finance Docket 26659 are 6et forth below.

"Rehearing conference pertaIningto the three
application6 was held in October. We were 6dViEed that
CM aud LV each had had preliminary negotiation6 with
LCM, holder of certain leasehold right6 in the CMJ
line6 In Psnnsylvania, otherthau there oiLME. The
partie sought to arrive at agreauentrr  which would
permit simultaneou6 approval oftheCXJandLVappli-
cation6 In a mamerthatwould  prevent auy iutenmption
of freight service available to the public. The
barga5nlnghadnotproducedresults.  The 6xaminer
encouraged further negotiation  SeEEiOM, and rece66ed
the conference one afternoon to allow the partier to
meet privately. He al60 directed thatrcports of auy
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progress be made to him aud to the parties of record.
Relying upon MSuT(LllCe6  that the moving partiea were
seeking to protect continuation of present service
availability,qof the shipper and comaunity
protest6 were conditionally withdrawn or modified.

"Rblic hearings were held at Rwark, Xi.J.,
Wilkes-Barre, andAllkntown, Pa., audSomerville,
H.J., during govenber and December. It was aunounced
at the hearing that cXJ and LV had reached satisfac-
tory agreement6 with LGW, or had weed in principle
to t- and conditions. The agreements, upon comple-
tion, were subject to appropriate action by the
reorganization COU?tE involved.  Prior to the close
of the hearing, Withdr6Wd6  were made by a majority
of the opposing shipper6 aud communitiee. Also,
several connecting railmadn  negotiated separate
agreements  with CNJ, and conditionally withdrew
their opposition. The wIthdrawal. are conditioned
upon assurance6 that any approval6 byu6 would pro-
vide adequate protection of the normal smvunent of
traffic." (pp. 7-8).

"Cl&I inetigated aud encoumged negotiatione by
LVWith LcdA aud Pdg., if required, which would rearlt
in LX's appUCatiOn to extend it6 lin66 in hItMylVWia
to include the LCU line6 heretofore operated by Cl&I.
An appropriate  -cement between C&I and IC&lV regarding
the exlstiug lea6ehold rights also wa6 negotiated. As
a oomequence of it6 negotiationrr, LV herein seeks to
ME- l3.7'6 OperatioM ill Pamsylvania, eubject  to a
certificate  of abandommt first beiug iseued to Cl&I.
It would operate L%lE Linc6 as a branch line. Also,
it intend6 to operate the disjointed Hauto-Tamaqua
segment of SARE which doe6 not connect directly with
line6 Of IdslpE or me However, rreparate CNJ-Rdg
negotiatioM are under way for Mg to serve the
Tamaqua segment from the Rdg conuection at Tamaqua.
Other discu66ioM have been had with D(bB, EZ and Blue
Coal Company, each to paform 6ome of the pre6ent rail-
road service of W, over certainportioM  ofminllne
and branch lines Fn Pen~ylvaula  which me EOught.to
be abandoned.” (pp. 18-19)
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"Attached hereto a6 App6mS.x G i6 a statement of
estimated incme former the rertructured
OperatloM . The ba6lc prani6e l6 that all the
abWdonwnt6 propO66dwould  be pumlttedandbe
effectuated. CRJ al60 pre6ume6thattheliner in
FWm6ylvaniawould be operatedby LV, and that
6erviCe Over Certain Of the bXY&Mhea in Ifew Jersey
wouldbe a66umedby connectlngrailroad6.  (p. 39)

"The prOpO6ti  by Lv t0 MtWd it6 -6 i6 Con-
tingent upon the i66uanoe of an appropriate
certificate pexmitting C&T to sibadantheowned
and leased line6 operated in Penu6ylvzmla. It
include6 arequerrtto a66ume operatlonof~ 66
an LV branch line. Thur, the prapO66d  is precon-
ditioned upon certification that the prerrent or
future public conveniae and nece66itj requires
or will reqplre opemtion of the 6xten6lon of it6
line of railroad." (p. 43)

'%ithmquiredapprovalof it6 barrlPvptcycourt,
LV ha6 had protracted negotiation6 with UXdT
concerning the mnablng term of tbe contract with
CXJ, whereby the latt6r WM 6uthorized to operate
the IMline6 until the emiofthepe6entlea6e
paiod,~uy8,1998. ~n~eanenthaebeen  suhitted
to E&R and LV for 6igMtme6 6nd for 6pproml by the
Chart. m it6term6, LVwoulda66mm the lea6e. Rent
would be pald out of-m. LVdEOh66
actively negotiated uith ClU and r6pre6entatlvcr of
thelJnitedState6  ~vermentconcallingtenMand
co&.ition6  uuderwhlch LVwouldoperate the phyrlc6lly
66p6rb%d66@6I3tE  OfIdw. AdLepoEltlv6 agreement
regwding IdaE i6 expected at an ecu3.y date." (p. 44)

"The pre6Mt po6itiCEI Of a 16 Et.Sted on brief M
being in rupp~rt  of the LV application to opemte the
IM liner. contingent upon approval of LV'6 applica-
tion, the po6itlon of L4XU ie neither In favor of, nor
in opporltion to the application of CXJ. LCXV note6
that on Rovember 17, 1971, it 6igncd an agreement with
CIiJ,bhdingL~Wtowithdrar  M aparticipantin'the
CUJ reorganization pmceedlng; to withdraw it6 oppo~i-
tion to al.l pending appliCatloM  and pmc66ding6 of
Cl&T! and to reque6tdhni666l of 6ll proceedinga
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instigated by LCM against CIUJ. In consideration
for these change6 in position, CNJ agreed to pay
$5cwlco to Lc?dT. The agreement is further
conditioned, among other factors, upon I&&l6 and
LV reaching a satisfactory sgreement in regard to
operation of the L&3 ltne6; appropriate approval
of the agreement by the CM Reorganization Court
and the LV Reorganization Court as required;
satiefactory disposition by the Comml66ion of the
application6 of CNJ end LV; and the abanonments
and takeover of operation6 becoming fully effective
after the time for appeal6 has expired." (p. 57)

This Board is ConvinCed from it6 reading of the Finance
Docket~No.  26659 that, a6 a matter of empi.rlcal fact and actual
behavior, there did occur negotiations and weements between LV
and CI?J and SubEidiarieS which led to the Interstate Cosmterce
COkuUi66ion  authorization Of the SimultaIEOU abandonment and
extan6lon of operations. The facts of joint action by the
Carriers, throu@I negotiation6 and agrMae&E, c-t be
disputed.

Argnably, the joint action of the Carriers may be a
necesclary  but not a sufficient condition for a "coordination" of
separate railroad facilities or any of the operations or services
prevlou6l.y performed by them through such separate facilities,
uuder Section 2(a) of the Washington  Job Protection Agreement.
It map be argued that approv6l by the Inter6tate Commerce Commi6slon
is a requisite condition. Such approval, however, or authorization
by the Comml66ion is a requirement normally contemplated in accordance
with the provIsion of the Inter6tate Commerce Act. It is not the
authorization of the Comi66ion which satisfle6 the definition of
"coonilnation"  In Section 2(6). It is the joint action of the
Carrier6 "whereby they unify, conrrolidate,  merge or pool in whole
or in part their separate railroad facllitle6 or any of the
operation6 or sellrice previously performed by them through such
separate facilltle6."

~erienced andpzacticalrailroadmenmu6tbe presumed
to have intended to achieve practical results in their efforts to
provide employee protection uuder the Washington Job Protection
Agreement. It seems to this hoard that It would be an absurd and
meauingless  Interpretation of the agreed-upon defjnition of the term
"coordination" to construe it so a6 to permit two or more carriers
to negotiate and agree upon arrangement6 for one railroad to
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supplant the other in its operations, with 1066 of employment to
the supplanted railroad'6 6nployee6,  to be aCcompli6hed totally
without application of the protective provision of the Washington
Job Frotection meement.

It i6 simple, of COUtEC, to Colriuse the term "abaudon-
me&" a6 used in the regUl.atoXy.a6pectE of the Inter6tate Comerce
Act, with the notion of "absrrdonment" as contemplated by experienced
and practical railroad mau6ger6 and employee repre6entative6 In
collective bargaining negotlatlonr,.  What my be "abandonment"
under Section 1(18)(20) of the Interrrtate Comuerce Act ir judged
to be so in order to achieve the pwpoEe6 of the Act. For purpose6
of collective bargaining &grease&E, where the clear objective i6
employee protection, it is necearraxy to avoid an obvious enascu-
latlon of purpa6e and 16ngu6ge by the u6e of comon sense which
tells us that negotiations and agreements between two or more
carrier6 whereby operation by one railroad is supplanted by
another railroad IS precisely 6uch a Condition as CoMtitUte6
"coordination" and calla for employee protection, as agreed upon
in the W86hingtOn Job Protection Agreement, Section Z(a).

lb16 Board ha6 noticed the language of the interim Award
Ro. 377. 'fhi6 Award take6 no notice of the negotiations and agree-
ments between the two or more Carriers involved in FLnawze Docket
go. 26659. Moreover, it fail6 to di6tinguiEh between "abanddment"
a6 contemplated by the Intu6tate Canrmcrce Act srd the notion of
"abaudonment"  as an element of supplantation in a joint action by
two or more Carrier6 wlthin the context of a collective labor wee-
ment (the Wa.Ungtan Job Protection Agrearaant)  whose stated purpore
is "to provide for aU.owancer to defined employee6 afleoted by
coordination as hereinafter defined". For the6e reasons, smong6t
other6, thir Board regards the language of interim Award No. 377
to be in palpable 6rror and without precedential force a6 to
thiSB0ard.

This Board find6 the Carrier to be in violation of the
Washington Job Protection meement by failing to afford non-
protected employee6 under the modified February 7, 1965 Agreem6nt
the benefit6 provided under said Wsdhgtcm Job Protection Agreement.
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Paragraph 5 of Claim. Tbe Carrier states: "This is an
attempt on their part to infer the applicability of Article III
of the February 7, 1965 agreement, entitled "Implementing Agree-
ments", containing the language 'Carrier shall have the right to
transfer work and/or transfer employees throughout the system.
It is apparent two conditions would have to exist for Article
III to control; first, it would be the desire of the Carrier to
retain in Its own sendce empk&eeE of the craft but Wi6h to
relocate them to a work location other than the location which
existed prior to the date of transfer; second, an implementing
agreement would then be necessary to pre6erve and protect the
rights of those individuals being tramferred.  In the cessation
of operation6 in Penusylvania on March 31, 1572 Carrier did not,
so far a6 TC DlViEiOn of BRAC  wan concerned, intend to relocate
headquarter points of the affected individual6 to some other
point within the Carrier'6 system; rather, we were directed to
cease operations."

In view of the fact6 of record, this Emrd sustains
Paragraph 5 of Claim.

Paragraph 6 of Claim. The Carrier states that "no
promoted man has faced the nece66lty of returning to TCU  scope,
and the likelihood of that occuring 16 in the remote future."
The fact6 of record fall to support the claim, and it la denied.

Paragraph6 7, 8, and 9 of Claim. In view of our deter-
minations of Agreement violation6 by the Carrier in Paragraph6 1,
2, 3, 4, and 5 of Claim,we deolde that Claimant6 and employee6
adversely affected are entitled to that compensation which will
make each whole, beginuing with date of violation, April 1, 19n,
to the date of voluntary retirement, to the date of removal by
natural attrition, or to the date of expiration of protective
benefit6 under the applicable Agreement provision6.  Make-whole
compensation shall include vacation, health and well-e, insurance,
and fringe benefit6 under the applicable Agreement proti6lon6.
Wage increase6 subrequent  to April 1, 1572 shall be included in
computing the make-whole compen6ation only from and after date
made effective in applicable Agreement. The Carrier shall have
the right to deduct outside e8Ning6, and the Carrier 6ha.U also
have the right to deduct such amounts which it ha6 paid and
which were received from Carrier allegedly in accordance with the
employe protective provision6 contained in Interstate Commerce
Commission Report, Finance Docket Ro. 26659. The intent here i6
to award make-whole compen6atlon and not to duplicate payment6 to
employees here involved.

‘.
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In view of the nature of thi6 di6pute and the unliquidated
uature of the clsim6, the make-whole compeoeation 6h611 not include
interert. In 6ny went, an mploye who ha6 been affected by such vfo-
lation will be limited to only one recwery, regardleE of the source.

'Pu~6f-h 10 of Cl8i6L m&me f0 6t&2Ort thi6 Chimi6 h&-
ing 6nd it16 denied.

FINDINGS: The Third Divl~ion of the Adjwtment  Board, upon the whole
record and all the evidence, finda aud holda:

Thattha patieowaiv6d oral hearing;

That the Carrier aud the Employa involved in thir dispute are
re6pectivelp  cottier and EmplOya vithiu the B,of the R6llway Labor
Act, a6 apprwed June 21, 1934;

That this Diti6i0n Of the AdjUEtmmt Boud h66 juri6dictfoa
wer the di6pute involved herein; and

' Thet the Gurier violated the Agreemento.

A W A R D

P6r~6#6 1, 2, 3, 4,
ancewith Opinion of Bwd.

P6ragraph6 6 aud 10 of

Puagraph6 7, 0, 6nd 9
thaOpinionof Bortd.

~~6UEthldtO th8

Cl&mare denied.

Of a&ue 6uEt6ined as modified  by

axtontthat the &ra-t6 wereviolated.

snd 5 of Claim are sustained in accord-

AlTEsT: awl&AL

By Order of Third Ditirion

Executive Seaetuy

Dated at C%iUgO, 111inoi6, thi6 =2fh day of Jaly1974.
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Awsrd No. 20319 finds Carrier violated the Agreement. This is simply
not true because neither the basic Agreement nor the February 7, 1965 Non-Ops
Job Protection Agreement provide protective conditions in the case of.abandon-
ment.

The Referee's opinion is replete with errors of fact and inconsistenci
It seems to have been constructed on his compulsion to ignore the exhaustive and
detailed anslysis by the I.C.C. of the history of CNJ's financial situation, in-
dustry-accepted standards of employe protective conditions as measured against
the CiU's econor;ic posture, end the Conmission's clearly-defined authority to
weigh the facts of the issue before it, end dictate, or decline to so do, protec
tive conditions under a Section l(le) proceeding.

The I.C.C., in Finance Docket 26659, determined that CNJ'o abandonment
proceeding was properly moved under Section 1(X3), and such finding has not been
found wanting.

It has been the specific intention of the Commission to leave unaffect
all contracts between a carrier and the representatives of its employes unless
it specifically  provides otherwise.

The FebruwJ 7, 1965 Non-Ops Job Protection Agreement does not make pry
vision for cases of nbendonment. So far as the abandonment of CNJ's operations i:
Pennsylvania was concerned, the I.C.C. Order of Kay 26, 1972 is the sole source
of protection for those e-mployes adversely affected.

Smployes "displaced" by reason of cessation of operations as of April :
1972 over a portion of CI?J's line located in Pennsylvania and the subsequent abs!
donment authorized by said Order are entitled only to the benefits provided in tl
Order ;ihich pre-empts any pre-existing labor agreement. Such benefits are spell'
out in the Order, to wit, three months severance pay, accrued vacation to an ag-
gregate of three weeks, and any sick and hospitalization benefits during the thrc
month period commencing April 1, 1972.

The follo;iing language contained on page 126'in the Commission's Order
of May 26, 1972 in Fir-cc Docket No. 26659 is clear on its face:

"We find it fair and reasonable to impose moderate em-
ployee protective conditions less burdensome to CNJ than
those frequently prescribed in abandonment cases' CM
shall be required to provide 'severance pay' for a period
of 3 months to those employees having more than 1 year's
seniority who otherwise would be displaced and left with-
out sluitable railroad employment. The dollar payment per
month shall be sn amount equivalent to the overage monthly
earnings exclusive of overtime payment, received by the un-
employed claimant during the 6-month period ending April 30,
197l, prior to the month the abandonment application was
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"filed; or in the alternative, during the &month
period commencing June 1, 1971, whichever is higher.

"The affected employees also shall receive payment for
accrued and unused vacation periods, not exceeding an
aggregate of 3 weeks. During the j-month period, sick
and hospitalization rights shall continue as at present.
Other benefits, including vacation allowsnces, shall cease
as of the first day of the first znonth of the severance psy-
merits. Any earnings in railroad service, or in outside em-
ployment, or any benefits received during the period covered
shall not be used to decrease the severance payments to which
the claimnt otherwise would have been entitled. Disputes
as to the amount of the payments shall be determined by the
arbitration provisions contained in the work-rules agree-
ment effective between CllJ and the craft organization to
which the e.mployce held men3ership prior to the effective
date of the abandonments herein."

Protected benefits relating to CVJ's abandonment of operations in. II
Sylvania were established by the Interstate Commerce Commission Order of 1."~ ~6,
1972 in FD-26659.

The question is: Did the I.C.C. Order, rendered under and pursuant t<
Part I, Section 1.(18),  (19) and (20) of the Interestate Corzerce Act, pre-enpt E
pre-existing ngreenents relating to abandonment when the CNJ's operations in Per
Sylvania were abandoned?

The answer to this question must 3e in the affirmative. The pertinent
portions of Section l(l8) and (20) read:

Section 1 (18)

"* * * no carrier by railroad subject to this part shall
abandon all or any portion of a line of railroad, or the
operation thereof, unless and until there shall first have
been obtained from the Commission a certificate that the
present or future publ~+co$venience and necessity permit
of such abendonrcent.

Section 1 (20)

"The Cosraission  shell have power to issue such certificate
as preyed for, or to refuse to issue it, or to issue it for
a portion or portions of a line of railroad, or extension
thereof, described in the application, or for the pat'tisl
exercise only of such right or privilege, end may attach
to the issuance of the certificate such terns and conditions
as in its judment the public convenience ena necessity ms,Y
require. * * *" (Ezphasis supplied)
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On May 25, 1371 the CUJ vas authorized by the District Court to file a
application rtith the 1.C.C. pursuant to Section 1, paragraphs 18 and 20 of the
I.C.A., for a certificate of present and future public convenience and necessity
permitting abandonment of the CNJ's lines and operationin Pennsylvania.
No. 410).

(Order
On kcem3er 20,,1971, the ssme District Court ordered the CNJ to sus-

pend all operations in Pennsylvania effective April 1, 1972 (Order No. 445) pend:
final decision by the I.C.C. on Finance Docket No. 26659.
the Commission, at least by one Organization,

It was argued, before
that "the matters herein properly

should be treated as a single transaction required to be approved and authorized
under Section 5(2)(f), RP 95) and that Section l(l8) proceedings are not proper
* * x". The apparent reason for propounding such arg!xx?nt was argument was that
Section 5(2)(f) mandates protective conditions whereas Section l.(l8) does not.
Tne Connission  replied:

'I* * * The Okmulgee case, upon which UTJ relies, following
the elrendy referred-to statement, recognizes that our pri-
mary concern in a3andonuent  proceedings is the preservsticn
of service for the public pre-riously served by the abandon-
ing line. At pp. 640-1, the decision continues as follows:

"To avoid any hiatus in service, the Commission
has authorized lines being abandoned to be ac-
quired by other carriers under section l(l6) im-
mediately after the abandonment, ruling that there
is nothing in the act which requires that a line of
railroad, the abandonment of which hos been per-
mitted, shall be t&en out of service for any par-
ticular period of time, before we may authorize
another carrier to acauire the line or nortion
thereof. See' Erie R: Co. Acquisition -275 I.C.C.
679, 686, snd the cases cited thereat.'

The Commission concluded that the proceeding vas not a coordination or
consolidation under Section 5(2)(f). The Commission decided the application of
the Carrier for en abandonment was proPerly before it under Section l(l8) and (20:
and rejected the Organization 's nrgments to the contrary.

The Commission applied the provisions of Section 1.(18)  and (20) to the
abandonment proceedings here in question snd in doing so it also imposed protec-
tive conditions for sll the e.mpioyes involved. The Commission's parer to impose
such conditions in a3andonment  cases was recognized by the Sxprcme Co,urt in Inter-
state Cozerce Co.mnission, et al vs. Roilvay Labor Executives Association, 35 U.C
173. Admittedly. where there is a consolidation or a coordination. the Cormissior_.- -,
is required to impose protective conditions for the employx affected. The issue
before the Court in I.C.C. v. R.L..S.A., suom, was whether the Commission had the
po:zer to ;Jirpose conditions in a3endonment cases.

That decision clearly recognized the Commission's exclusive power to
establish or not to establish protective conditions which were to be imposed in
abandonments in order to effectuate "the pu3lic convenience and necessity". The
question in each abandonment case then becomes what conditions, if any, are reason
able and just. The Cxmiission  has the exclusive authority to examine the facts
end evidence, and decide whether sny protective conditions should be imposed. Tha
is exactly what the Co,mmission  did in this case. They considered the evidence and
argument presented by various orgsnizations, including the R.L.E.A. end C.R.U.,

I
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the policy-raking br iies for Railway Unions. These 'soups insisted on various
protective conditiozs being imposed, including those set forth in I.C.C. 5(2)(f
New Orleans conditions: Burlington conditions, and ._ ConbiMtion of Burlington
and New Orleans conditions.

In the exercise of its discretion, the I.C.C. decided that certain pr
tective conditions should be imposed but flatly rejected the formulas ndvanced
the employes. On page 123 of its Findings, the Commission said:

c o n d i t i o n s .%nployee Imposition of protective conditions
is not adatory .oder the ctntute governing section l(l6)
applications. however, they .may Se-imposed-in our discre-
tion based upon the facts and circunstanccs .under consid-
eraticn. We affirm 03~ earlier holdings herein that the
applications of CT3 and LV are proper1.y before us under the
provisions of section 1(18). We reject the employees' ar-
guments to the contrary.

"'There are rany situations wherein abandonments permitted
are made subject to conditions that the carrier or carriers
involved provide satisfactory employee protection to off-
set the injury that otherwi:e would be visited upon employees
and their families. The Ed -lo/ee protestants fail to con-
sider that the applications herein involve railroads under
'reorganization, and that each applicant is located in the
East, which is peculiarly afflicted by weakened railroad
systems also in bankruptcy or otherwise affected by dire
finarcial condi+ions. Y . The sit-ation herein a-nears to be
treated by these protestants in the sale terms that would
be cn:;licablc in rbandonments  of lines ac3 cxer2.tion of
distinztl' rotwrous roilrosds where savings zde noasible
by an abandonment sho4d in eauity be shared by tile carrier
and its ndversel~ affected evcolofees. St here, tine savings
m-o necessary for the prcscr7ction of essentiil rsil service,
which in turn nreserves .!obs snd mierht eventuallv  create
more jobs. Even if C?JJ and LV nsse%ed to hi& East em-

zations. To do otkcerwise, w.ould be neglect?'9  of our obli-. -gation to sarep;nra the .<,uolic 's vital interest in trans-
portation." (Emphasis supplied

On page 124 the Comnission said:

"We certainly are not convinced thnt the effects upon CNJ
and LUTE employees would be such that the overall public
convenience and necessity requires denial of the application
of CXJ and LV, The record indicates that certain non-opera-
ting employees of CNJ would be able to make claims for
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"attrition protection under the February 1965  stnbiliza-
tion agreement. * * * that about half the employees of
Cl!J and LZX;F, in Pennsylvania would be hired to operate
the lines sought by Lehigh Valley * * *. The abandon-
ments allowed herein may be the only means of assuring
CXJ's ability to continx as an operating railroad. Of
itself. that would have the effect of preserving the ma-
jority'of the jobs of present employees in New Jersey."
(Fmphasis supplied)

A close reading of this portion of the Order underscores the C~~mmissio~
intent --

"Certnin non-operating employees of CRJ would be nble to
make claims for attrition protection under the February 7
stabilization agreement * * *,"

The operative phrase is "C:!J employees" -- those remaining in the acti3
g~.loy of CKJ meetin eligibility requirements of the February 7 ogreemcnt. The
Order exclujes those cut off through the abolishme&? resulting from abandonment
of operations, or declining to exercise their seniority.'

Tbe Cormission's authoritv to imoose orotective conditions is without
question. In so doing, it provided-moderate employee protective conditions "fair
and reasonable" to a,1 the c&o;-en. Thus, it cannot be concluded, as Petitioner
contends. tkat it would be

'4
.f;ist snd reasonable" to continue lifetime protective

pay!zents -or a sc,gent of the vor;C force and "impose moderate employee protective
conditions for t‘ne remaininC emploJes". That contention ignores the Commission's
categorical assertion that it would not impose three costly benefits envisaged by
the RxrlinCton, Oklahoma or like provisions - which run only for 8 b-year period.

FollcMng issuance of the Order of June 2, 1972, the U'lU, under dnte of
July 3, lo72 filed a Petition for Reconsideration arCuinC, among other things, th
the Cornisnisn erred in failing to recognize the proceeding as a Section j(2) pro
ceeding and that the labor conditions set forth in the Order are ambiguous.

Under date of July 3, 1972, R.L.E.A. petitioned for reconsideration and
clarification of the Commission's Report and Order, including amendment of the
Order so as to:

"Provide affected CXJ employees with a minimum of one
year's severance pay in lieu of the ninety days as pro-
vided;

"Provide that affected C1JJ employees furloughed in an-
ticipation of the abandonments authorized in the Order
be protected:

"Delete any reference to the amount of vacation, or com-
pensation in lieu thereof, an employee is entitled to
receive;



"Provide that any interpretation designed to deny former
CW enployees who have secured temporary employment with
Lehigh Valley equal benefits afforded other affected C&I
employees, is inconsistent with the intent of the Order;

"Include a provision in the Report specifically reserva
ing jurisdiction to entertain snd dispose of disputes
arising out of the interpretation and application of
'the novel protective conditions the Commission has seen
fit to include * * *I."

Sy Ordrr of September 11, 1972 the Commission denied the petitions for
reconsideration and clarification, stating, in substance, that the petitions for
reconsideration set. forth no material facts or arguments in addition to those pr
viouoly considered in the pro:eedinCc; the findinGs in the report and order of
Kay 2G, 1972 were adequately  oxApported by the record; the conditions which ware
necessary for approval of the transaction were iriposed upon tk CI!J and the L-hi
Valley Railroad Company; thwc was presented no error of fact or lav with respcc
to the xitters cc:pleined of by the petitioners; and no shoving had been r&de wa
ranting reconsideration.

Beo.rin~S in mind that. the foregoing discussion by the Commission estnb-
lishcd the :ndispxtab!.e fact t'nat the Order of the Comkssion overczu?e oil p
-.rj.o,xk-fvi  r+irrr protecfi7.y c.;yze"pr‘.ts,___.J "__I" there can be no merit to contending Cnrr
violated the basic rules agreement involving job abolls:xmect.  Since the forrsrl;
ceptcd stadord protective  conditions wre superseded, it follows all agrew.-nts
if any, r-l-tin:: to ekndo:rxxt meeting the test cf protective conditions 5,erf
superseded.

Commission all~dcd to the February 7, 1955 Ken-Gps Job Protection Agrcl
ment. However, it zxt be kept in mind that a~reeoent does not deal with abando!
ment and is inapplicable in this issue. But :iere it operable in this case, it,
sale as other protective a~eemcntc discussed in t!x Comoission's Order, would h;
been pre-empted.

Examining the Referee's Awards point-by-point cxphasizes the startling
weakness, if not delikeratcly inane reasoning, of his positicn which SO blatantl;
clas'hes with the clsrity of Cctission's Crder, and is the reason for CNJ's dis-
sent to Award ?To. 2039.

Pzge 11: The Referee states:

"The Portic-a hew materially and substantislly  modified
the February ';, l$j Kcdiation Agreement * * *.I'

but fails to show any supporting evidence.

In fact, of the several agreements cited in the Opinion, only one : nd
ed the February 7 agreement:
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Appendix "B", I'arch 1, 1967.

(1)

(2)

Paragraph 11 modified Section 5 of Article 1 and
ctncelkd Section 3 of Article 1. The first in-
volved limiting force reduction on an annual basis
to L$ of protected erployes. Tne latter had per-'
Fitted a flatchir!C percentage reduction on a r,anth-
by-month basis vhhen  business decliced more than 5s.

?,-.rscnph 1 save protective status to e!&oycs hired
to Karch 1, 1366. AS a rmat, but 7% of tile 1967
roster ezployes benefitted.

but draws no evidence to bolster his subsequent  determination that "black is
white".

Instead, 5h.e Referee alludes to earlier A:,rards (cvidzntly Third Divisic
pros. 15028, ll;C?7 3nd 15460) and holds that they were correct. It is not for us
to debate that c;-cstio2. It is not the issue involved in kJcrd Ko. 20:1?. And,
it is here that the ?.z?erce causes scrirxs qlJest+cns  of his objectivity to be
raked; first, .t!:~rn 5~s no e?Tlanation of the transfcrmaticn  l'rcn an obviux l(l?
situation -to a 5(2)(Y), r~ihic> exists only in the mind of 'kc Referee; second,
there '.; no basis of fact within the Rnilxay Labor Act to support the uilateral
opinion that "-2 .x- .* at the ninkxq this Zxrd has ccnxrrent jxlric5iction  :Jith
the Interstate Comzercc Cormission over disputes of the natllrc involved herein.
3x. * S."
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An I.C.C. regulation is not aa ordinance of a municipality, or a statt
or federal statute; it e.mnatcs froa a federal statute empowering the Interstate
Comerce Commission to regulate certain industries, including the rsilvsy lndus.
try. l'nerefore, under federal statue, an Interstate Comerce Comission order
or regulation is on the mm footing as the federal statute or law.

!ilwre can be no rzore precise authority to focus the Referee on the fat
that his jurisdiction has been explicitly and definitely superseded.

Fran the last paragraph on page 14, we sense the Referee has become cc
fused by his o:m positibn. he writes:

"T?is Board has uo po-der to interpret pertinent sections
of the Ihtcrststc Cmxerce Act as to Conxecsionel in-

It seem he should have stopped them since, as he writes, the doctrine of 1.C.C
pre-exption is clearly kno~m.

Wet are "the basic and xtcrinl d'zffcrences in collective bargain' 7
agreements involved" ii;03 which the Referee leans, on page lj, to solicit ne :r'
support fsr his opi\i.nicn of 3urisdiction? 2x cip2encnts to Trhic!: he refers aa
being ir&vclved .:n C.R.A. Xo. 605, Awrd IZoc. 374, 375, 377, xc 35X and BRS.
The scope, bulletin z;sigx:ent, senicrity rules are in sow degree identical and
generally conparcbk.

BRAC ) RX as3 T-Division arc partics to the FebruarJ 7, 1965 Non-Gps
Job Protection AC:'ce.--nt and !X!-Division is sn intcgrsl segmnt of the interna-
tional XRX organization.

Speaking now to the point-by-point claim decisions:

1. We agree *&th the Referee's decision involving clainauts namd as
ireligible  because t&y were ?tt:ler working under the Dispatcher's Agreement or
non-protected under the Fcbrucrry 7 Agreeclent, since this is a natter of record.

We av-rr?e with his decision that claim Carrier "* * * allowed the trens-2
fcr of work of these positiom to con-scope employees on -* * * Seniority District
1 at Lake Sum&ion and at Phillipsburg * * *" cannot be sustained.

We dissent in the decision that agreements mre violated, for the ren-
sons heretofore eqxessed.

2. k!e dissent. The Referee offers no line of reasoning to show vio-
lation of Article ll.

3. We dissent to that portion involving vacaticn payment because Iec
FD 26659 dictated payment of but 3 week vacation in the aggregate.
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!!sd the 0rCanization  been ready to negotiate rett1cnent of the issue
in line with the 1,C.C. Order's prwJisions, Carrier was -dillin& to offer some
libcrdization. The Xeferee chooses to adopt the arbitrary position of the or-
ganization ar.d - -;,'I 5y>es to recognize the unrensonablcncss  of their approach. In
its Order, the Comission removed from consideration %ne nracnt upon which the
Referee lzans so heavily that employ-es "* * * %3.l be retni:1ed in service, sub-
ject to co:Tenration * * .* until r-tired, discharged for caure or othervise re-
moved by natxal attrition."

6. k'e apee with thn decision.

7. - 8, - ?* Ye dissent in the decision except the portion alloving
the Carrier tc dedsxt olkside csr::i2,;s, such Tzounts paid 3.2 accordance with
FD-26659, denial of ir,tercst, 2nd limitation to only 02" rcco:vry, regardless
of the source.

In crdering ra;w?nt of the Apri!. 1, 1972 vage izxrcar,e for claimed em-
ployes (and those in Cis.trfct;  1 L-.5 2, :h0 were not affected by m-26559), -tke
Referee impl3~ez that :G:. aut!;ority usurps that of the Fedex1 Cowt overseeing
reorganizaticr, of 5% XJ, :?h-kh kc?y had ordered deferral of that., and subsc-
quent k-age xcrcascs, mtil sti'?,ll'~nd relief had been achieved.L --,- The Referee
does not possess such c.35orit;r.

10. Vie -Dee vith the decision covering this Iten.

This Axed is palpa'ol;i  erroneous and, in its present form, is a cok.~lel
n"lity and ::E vi~orzxly dissent thereto.
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IA&T? NENTR’S  13X3/m  To CAEUER NSZEW  ’
DISSENT TCI ;UWl 20319 ,E’KET CL-20309 (razar)

The carrier members’ dissent to Award h’o. 20319 begs

the  very  quest ion  in  ksue. They presume each of their

content ions  to  be  establ ished  and accepted  pos i t ions .

They  set  for th  nothing  in  support  o f  the ir  content ions

but  se l f - serv ing  conc lus ions  embroidered  with  invect ive

and sarcasm.

The  d issent  sets  for th  as  the  i ssue  to  be  dec ided

by the National Railroad Adjustment Board, a question

which  i s  within  the  so le  prov ince  o f  the  courts  - as

correctly noted by the Majority at page 14 of  the Opinion.

I t  character izes  blajority Opinion  s tatements  recogniz ing

the existence of  carrier contentions as acknowledgements

o f  the  accuracy  o f  those  content ions . I t  s u b s t i t u t e s

exaggeration for argument and confuses its hopes and

d e s i r e s  w i t h  r e a l i t y .

The dissent relies upon two basic,claims:-

1. The I. C.C. superseded the February 7,
1965 Agreement in imposing conditions
in the Pennsylvania abandonment cases.

2. The February 7, 1965 Agreement does not
apply to abandonments.

1/ T h e  d i s s e n t  a l s o  c h a l l e n g e s  t h e  M a j o r i t y ’ s  c o n c l u s i o n-
that the parties had “mater ia l ly  and substant ia l ly”
modified the February 7, 1965 Agreement. (Dissent,
p p .  6 - 7 . ) In  the  context  o f  th is  proceeding  the
issue  o f  v:hether  the  modi f i cat ions  are  “mater ia l
and substant ia l ”  i s without  s igni f i cance  s ince  the
operat ive  e f fec t  o f  the  Commiss ion ’ s  order  and the
Board jurisdiction are unchanged in either event.



JURISDICTION OF NATIONAL RAILROAD ADJUST)IEST  BOARD
AND THE INTERSTATE COHMERCE COMISSION  ORDER

A. The  Board ’s  Dec is ion  on  Jur isd ic t ion .

The  Major i ty  determined i ts  jur isd ic t ion  in  th is  case

to  be  the  interpretat ion  o f  the  agreements  be fore  i t . Such

i s  t h e  f i r s t  o r d e r  o f  b u s i n e s s  o f  a n y  a r b i t r a t i o n  p a n e l  -

or, indeed, a n y  t r i b u n a l  - to which a case is  presented.

The  Major i ty  determined i t  had jur isd ic t ion  to  act

and that  i ts  jur isd ic t ion  had not  been expl i c i t ly  superseded

by actions of the Interstate Commerce Commission or any

o t h e r  a d m i n i s t r a t i v e ,  l e g i s l a t i v e ,  o r  j u d i c i a l  b o d y . Such

action by the Majority is  emminently proper. The

appropriate forum to challenge the action of  the Board

i s  i n  t h e  c o u r t s .

B. The Interstate Commerce Commission Order
in the CNJ Abandonment Cases.

The Majority ’s  jurisdictional decision would not have been

correct if the Interstate Commerce Commission had held-

e x p l i c i t l y  t h a t  i t  s u p e r s e d e d  t h e  p r o v i s i o n s  o f  t h e  a g r e e m e n t s

before the Board. The Interstate Commerce Commission,

however,  held to the contrary further confirming the

p r o p r i e t y  o f  t h e  j u r i s d i c t i o n a l  d e c i s i o n  o f  t h e  M a j o r i t y .

At page one of  the dissent there appears a contextually

lonesome but fatal  admission:

“ I t  h a s  b e e n  t h e  s p e c i f i c  i n t e n t i o n  o f  t h e
Commiss ion  to  leave  unaf fected  a l l  contracts
between a  carr ier  and the  representat ives  o f  i t s
e m p l o y e e s  ltnless i t  s  e c i f i c a l l provides
otherwise .I’ (Emphas-)
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The contracts here involved are “contracts  between a  carr ier

and the  representat ives  o f  i t s  employees” . The Commission

did not “ s p e c i f i c a l l y ” supersede them. To the contrary,

i t  c lear ly  indicated  and acknowledged the ir  cont inued

a p p l i c a b i l i t y . T h e  c o n t r a c t s ,  t h e r e f o r e ,  b y  t h e  d i s s e n t ’ s

own admission, cont inue  to  apply .

1. CNJ’s Commitment to Observe its Protective
,Agreements  and the Commission’s Reliance
thereon.

During the course of  the hearings culminating in the

I.C.C.‘s  o r d e r  o f  May 2 6 , 1972, authorizing CNJ abandonment

of  operat ions  in  Pennsylvania , the CNJ informed the Commission

that  i t  would “observe  i ts  ob l igat ions  under  the  agreements

in the event that abandonments” were authorized by the

Commission. ’ In  i t s  dec is ion  author iz ing  the  requested

abandonments, the Commission acknowledged CNJ’s commitment

to honor its  obligations under the Agreement of  February

7,  1965, and made quite clear the Commission’s recognition

of  the  e f fec ts  o f  that  commitment . At pages 91 and 92 of its

decision the Commission stated:

“A total of more than 809 present CNJ
employees represented by severa:mployee
organizat ions  have  assurance  o f  j ob  protect ion
under a bdsic stabilization agreement known as
t h e  ‘ F e b r u a r y  5 ,  [ s i c ]  1 9 6 5  A g r e e m e n t ’ .  I t  w a s
negotiated by f ive non-operating unions and
v i r t u a l l y  a l l  r a i l r o a d  c a r r i e r s  i n  t h e  U n i t e d
States . Under  i ts  terms! CNJ and the other
c a r r i e r  p a r t i e s  may a b o l i s h  p o s i t i o n s  a n d  t r a n s f e r
work and employees. T h e  c a r r i e r s  thereby a r c
required  to  lmaintair! a  work  force  o f  protec ted
employees on an attriti.on  basis AS LONG AS CSJ
CONTISUES  I S  BIJSIXIZSS. ‘rllus ) l i f e t i m e  p r o t e c t i o n
of employment and earnings is  provided for
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those employees who had 2 years of  service as of
October 1,  1964. The agreement sets forth a formula
for determining wage guarantees and provides that
forces  may be  reduced  only  i f  the  bus iness  o f
the  carr ier  dec l ines  by  more  than 5  percent ,  not
to exceed 6% per year. Other provisions and
subsequent agreements and amendments also affect
CNJ’s relationshiu  w i t h  emolovees. CNJ asserts. ,
i t  would  observe  its obl igat ions  under  the
agreements rn the event the abandonments herein
are granted.”  (Emphasis supplied.)

Again, at pages 124 and 125 of  its decision the Commission

spec i f i ca l ly  acknowledged that  i ts  determinat ion  o f  the

type  o f  employee  protect ive  condi t ions  to  impose  in  the

abandonment case was influenced by the fact that the 809

employees referred to above would be protected by

existing agreements:

“We certainly are not convinced that
the effects upon CNJ and L&NE employees IGould  be
such that  the  overal l  publ i c  convenience  and necess i ty
requires denial of  the applications of  CNJ and LV.
The  record  indicates  that -certa in  non-operat ing
employees of  CXJ rould be able to make claims for
attrition protectron  under the February 1965
stabilization agreement ;  that  emp.loyees 60 y -ears  o f
a g e  o r  o l d e r  could e l e c t  r e t i r e m e n t  b e n e f i t s :
that about half  the employees of  CNJ and L&NE in
Pennsylvania would be hired to operate the l ines
sought by LV; that our denial  of  requested abandon-
ment of  segments of  main l ine and branch l ines in
New Jersey Icould require retention of numerous
employees which CSJ had anticipated would be affected;
and that employees could claim available unemployment
compensation benefits and other temporary rights to
aid. The abandonments allowed herein may he the only
means  o f  assur ing  CNJ’s abi l i ty  to  cont inue  as  an
operat ing  ra i l road. O f  i t s e l f , that would have the
e f f e c t  o f  p r e s e r v i n g  a  m a j o r i t y  o f  t h e  j o b s  o f
CXJ present employees in New Jersey.

“The e x t e n t  o f  t h e  p r o t e c t i v e  c o n d i t i o n s  w e
conclude should be imposed are influenced bv the
f o r e g o i n g  c o n s i d e r a t i o n s . ” (Emphasis supplied.)
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2. Dissent’s Attempt to Evade CNJ’s Commitment.

The dissent, at pages 4 and 5, s e t s  f o r t h  p a r t  o f  t h e

above quotation from pages 124 and 125 of the Commission’s

dec is ion  and argues  that  the  c lause  “certa in  non-operat ing

employees of CNJ would be able to make claims . . .” should

be read “certain non-operating employees remaining in the

active employ of CNJ after the abandonments take place

would be able to make claims .  .  .‘I The dissent here

not  only  removes  language  f rom i ts  context  but  l i tera l ly

r e w r i t e s  i t  t o  r e f l e c t  t h e  d i s s e n t ’ s  d e s i r e  a s  t o  w h a t

it wished the Commission had said. Unfortunately from

the  d issenters ’  po int  o f  v iew,  the  Commiss ion  sa id

p r e c i s e l y  t h e  o p p o s i t e .

As noted above, the Commission explicitly held that

the  type  o f  condit ions  i t  imposed  was  “ in f luenced”  by

a  n u m b e r  o f  l i s t e d  f a c t o r s ,  i n c l u d i n g  t h e  f a c t  t h a t  “ c e r t a i n

non-operating employees of CNJ would be able to make

c la ims for  at tr i t ion  protect ion  under  the  February  1965

stablization agreement”. Earlier the Commission noted

that “more than SO9 present CNJ employees” whi~ch  included

those to be affected by the abandonments,  had “assurance

o f  j o b  p r o t e c t i o n ” under the February 7, 1965 Agreement.

The Commission then accurately described the basic

protection afforded by that agreement and noted that CNJ

had committed  i tse l f  to “ o b s e r v e  i t s  o b l i g a t i o n s  u n d e r

the agreements in the event the abandonments are granted.”
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Certainly , no  impl ic i t  reservat ion  l imit ing  Agreement

protect ion  to  those  not  a f fected  can be  at tr ibuted  to

the Commission in l ight of  its conclusion that “more than

809 present CNJ employees represented by several employee

organizat ions  have  assurance  o f  j ob  protect ion . ” (Emphasis

s u p p l i e d . )

Indeed, such an unspoken mental reservation on the

part of the Interstate Commerce Commission or the CNJ

in making its commitment to the I.C.C. would have been

manifestly absurd. T h e  b a s i c  p r o t e c t i o n  o f  a n  a t t r i t i o n

agreement - or any protection agreement for that matter -

becomes effective only when employees are adversely

a f f e c t e d . I f  t h e  e m p l o y e e s  a r e  n o t  a f f e c t e d  - i n  t h i s  c a s e ,

i f  t h e y  r e m a i n  i n  a c t i v e  s e r v i c e  - t h e  b a s i c  p r o t e c t i o n

to  which  they  are  ent i t led  never  takes  e f fec t . In  short ,

the employees not affected do not need nor do they receive

the  benef i ts  o f  the  agreement ,  inc luding  job  protect ion ,

u n t i l  t h e y  a r e  a f f e c t e d . The  dissenters  woifld hold  that

what the CNJ meant when it committed itself to “observe

its obligations under the agreement” was that it  would

not  observe  i ts  ob l igat ions  under  the  agreement  to  those-

o f  t h e “more than 809 present employees” who would be

affected by the abandonments. I f  such  was  the  pos i t ion

of CNJ at the hearings, then CNJ misled the Commission,

the unions, and its employees.
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Such a mental reservation in the Commission’s

dec is ion  would  be  inoperat ive  even i f  intended by  the

Commiss ion  s ince  the  p la in  language  o f  i ts  dec is ion

c o n t r a d i c t s  i t .

3. The Effect of  the Conditions Imposed upon
the Agreements.

The  d issent  argues  that  s ince  the  I .C .C.  denied  the

attempt of  the labor organizations representing CNJ

employees in the abandonment cases to extend the February

7,  1965 type protection ‘to all  employees,  the I .  C.C.

superseded the February 7, 1965 Agreement where it applied.

The clear language of  the Commission’s decision as well

a s  t h e  t r a d i t i o n  a n d  h i s t o r y  o f  I . C . C .  i m p o s i t i o n  o f

p r o t e c t i v e  c o n d i t i o n s  r e j e c t  s u c h  a  c o n t e n t i o n .

When the  fact  that  the  part ies  have  executed  a

protect ion  agreement  has  been spec i f i ca l ly  ra ised  in  a

hearing before the Commission, the Commission’s  imposition

of  conditions extend only to those employees not covered-

by such agreement. Seaboard Coast Line R. Co.  - Merger -

Piedmont Northern Ry. Co., 334 I .C.C.  378,  386 (1969) ;

I l l ino is  Central  R .  Co . a n d  I l l i n o i s  I n d u s t r i e s ,  I n c .  -

Purchase - M i s s i s s i p p i  C e n t r a l  R .  C o . ,  3 3 4  I . C . C .  2 8 2 ,

286, 289 (1969);  Great Northern Pacific  and Burlington

L i n e s ,  I n c .  - bierger,  E t c . - Great  Northern  Ry .  Co . ,  e t  a l . ,

331  I .C.C.  228,  278-279 (1967) ;  Pennsylvania  R.  Co .  -
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Merger - New York Central R. Co., 327 I .C.C.  475,  545 (1966) ;

Kansas City, Kaw Valley Railroad, Inc. Abandonment, 271

I .C.C.  705,  712 (1949) .

In the CNJ abandonment cases, the Commission imposed

a novel  formula of  protection based upon a number of

considerations including the CNJ commitment that “809

present CNJ employees have assurance of  job protection”

and “would  be  able  to  make c la ims for  at tr i t ion  protect ion

u n d e r  t h e  F e b r u a r y  7 ,1965 stablization  agreement.” This

is basically the same procedure adopted by the Commission

in many cases without interfering in any way with existing

protection agreements. S e e ,  e . g . , Kansas City, Kaw Valley

R . , Inc. Abandonment, 271 I.C.C. at 712 (1949), and Southern

Ry. Co. - C o n t r o l  - C e n t r a l  o f  G e o r g i a  R y .  C o . ,  3 3 1  I . C . C .

151 at 169-171 (1967).

Clear ly  then, the  Commiss ion ’ s  protect ive  condi t ions

in the abandonment case were deliberately designed around

t h e  c o n t i n u e d  e f f e c t i v e  a p p l i c a t i o n  o f  t h e  p r o t e c t i v e

agreements to the affected employees. The Majority,

t h e r e f o r e , w a s  c o r r e c t  i n  i t s  j u r i s d i c t i o n a l  d e t e r m i n a t i o n .

I I .

APPLICATION OF THE PROTECTIVE AGREEMENTS
TO ABANDONMENTS

The dissent  contains the following unsupported and

erroneous conclusion at page 6:

“Commission alluded to the February 7, 1965
Non-Ops Job Protection Agreement. However,  it
must be kept in mind that agreement does not deal
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with abandonment and is inapplicable in this issue.
But  were  i t  operable  in  th is  case ,  i t ,  the  same as
other protective agreements discussed in the
Commission’s Order, would have been pre-empted.”

As noted above, the  Commiss ion  dec is ion  i tse l f

repeatedly  recognized  and re l ied  upon appl icabi l i ty  o f

the February 7, 1965 Agreement to the abandonments it

authorized. Furthermore, the changes which occurred

in the operations of  the CNJ as a result  of  the

Pennsylvania abandonments were operational and

organizat ional  changes  o f  the  f i rst  magnitude  and,  as

such, w e r e  s u b j e c t  t o  t h e  p l a i n ,  l i t e r a l  l a n g u a g e  o f

the Agreement.

In  both  i ts  appl i cat ion  and interpretat ion  o f  the

protectilre  agreements, the  lilajority was  correct .

Labor Metier

9-3-74


