RATIORAL RAILROAD ADJUSTMENT BOARD
Avar d Number 20319

THIRD DIVISION Docket Number CL-20309
Joseph Lazar, Referee

EBr ot herhood of Railway, Airline and Steamship
Clerks, Frei ght Handl ers, Expressand
é Station -Employes
(fornerly Transportation-Communication
Di vi SI on, BRAC)
PARTIES TO DISPUTE:

(
The Central Railroad Companmy Of New Jersey
(R D. Timpany, Trustee)

STATEMENT OF CLAI M Caimof the System Conmttee of the Brotherhood
(GL-7327)t hat :

1. Carrier violated the terns of the February 7, 1965
National AQreenent, es modiried by local Adreenent. 6 dated March 1,
1967, April 20, 1967 and Septenber 4, 1969, - particularly Section6
5 6 and 7 of Agreement of March 1, 1967 and Sections 3 and 4 of
Agreenent of Septenber 4, 1969, - when by letter dated March 21,
1972 from Assistant Superintendent F.T. Dougherty t 0 Ceneral
Chairman A C. Hansen and District Chairman F. E. Bartelt and by
letter of sane date fro6l M. R X. Horchlar to seven individual
agent6 effective et end of tour of duty on Friday, March 31, 1972,
abol i shed al | positions in Pennsylvania (i ncl udi ng extra positions)
and allowed t he transfer of the workof these positions t 0 non-scope
employes ON other Carriers and ONn Seniority District No. 1 at Lake
Junction and at Phillipaburg - W t hout negotiation or agreement ON
any aspect Of t he discomtinuance of service,

2. carrier further viol ated Article 11 - Reducing Forces
and Furloughs - as nodified by the above Agreenent.6 - by furlough-
_1%% the above named "prot ect ed" employes and advising them by

etter to each individual employe by | etter dated April 12, 1972,
inreply to | etter6 datedMarch29,1972, t hat t hey "areeligible
tofilef or Railroad Unemployment | nsurance benefits, the amount
of which is normally deduct ed fromwhat ever protective allowance
my be due you.”

3. Carrier violated the above Agreement provision6 when
it failed et the expiration of vacation period6 to honor properly
submtted tine rolls from t he employees, W t hhol ding ful | wage6
from each and every protected enpl oye - without deduction for
outside ear ni ng6 or railroad unemployment insurance benefit6 - and
failed to arrange for full coverage under Health and Wlfare and
| nsurance contracts and e continuation of all fringe benefits.
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L,Carrier violated the February 7, 1965 Agreenent and
t he Wwashington JOb Protection Agreement by failing t 0 af f or d none
protected enpl oyer the benefit6 to which entitled under abandonments,
coordinations and/or oper ational , organi zational or tecknological
changes - and deprived the designated extra employes Of Work and
earnings and fringe benefits by improperly abolishing all positions
and improperly transferring Wor K.

5. Carrierfailed to enter into or afford anopportunity
to the Organization to negotiate an implementing Agreement in spite
of repeated offer6 to do 60 &uxring conference6 on the property.

6. carrier failed to consider the impactupon pronot ed
and out - of - Servi ce enpl oyer and to assure them of proper compensa-
tion upon their return to the scope of the Agreenent.

7. Carrier Shall make whol e each and every protected
employe ON t he Pennsylvania Division by retroactive paynent of al1
wages due, commencing April 1, 1972 and shall pay 6% interest per
annum until such paynent6 are made current - and shall thereafter
continue to pay atl protected employes i n full on € current payroll
basis each pay day until Such employes ar e removed by natural attri-
tion i n accordance W th current Agreenents or until the dispute is
resol ved by negotiation and agreement = the rate of the position
hel d on March 31, 1972 or the protected rate = whichever is the
hi gher- plus subsequent Wage increases- t 0 be applicable.

8. Carrier Shall further continue al| fringe benefit6 and
insurance protection for protected enployer a6 if they continued to
wor k t he positions whichwer e improperly abolished.

9.Carriershall pay all enpl oyer the 5% general wage
increase due on April 1, 1972, plus 6% intereat a6 per agreement -
as provided in | etter agreement dated February 25,1971 - this t 0
i ncl ude all employes On Districts 1 and 2 = a6 well as On Distriet 3.

10. Carrier e&0 violated our Agreements and the February 7,
1965 Agreement, a6 wel | a6 t he washington Job Protecti on Agreement,
by abolishing i n advance of and in anticipation of the abandonnent 6
referred to in Carrier's Bl ueprint for Survival - and et the time of
rerouting of Pennsylvania traffic over High Bridge-Lake Junction 66
wel | as et the time of abandonnent of Pennsylvani a Division - and
continuing - and shall compensate al | adversely af f ect ed employes
to be determned by joint check of Carrier'6 record6 in connection
with elimnation of positions on Districts 1 and 2and transfer of
work( O nonscope employes i N New Jersey.
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OPINION OF BOARD: This Clai marose in connection with Central

Rai | r oad Company of New Jersey abolishing certain
positions under scope Of TC-Division - BRAC, effective at the elose
of businessMhrch 31,1972, concurrent Wi t h t he cessation Of opera-
tions by Carrier of that portion of Carrier'6 lines |ocated in the
Commonwealth Of Pennsylvania, Claim was initiated May 27, 1972
withthe Carrier'6 Vice-President-Employee Rel ati on6 (now Vi ce
President-Personnel) by t he Brotherhood's General Chai r man (nor nal
procedures f or handling cl ai n6 on the property having been wai ved
i n the instant case).

Immediately prior t 0 t he subj ect abolishments, t he combined
owned and leased | i ne6 operated by respondent Carrier consisted of
351,90 mle6 of mainline and 239.51 m|e6 ofbranch | i nes, or
591.41 total miles, whi ch embraced416.56 niles W thin New Jersey
and 174. 85 miles Wi t hi n Pennsylvania, Effective at cl ose of business
March 31, 1572, Carrier ceased operation of it6 |ine6 i n Pennsylvania,
continuing to operate within the State of New Jersey, and effective
April 1, 1572, Lehi gh valley Railroad Company assumed operation of
t he 1ines in Pennsyl vani a formerly operated by CRJ.

Agreement Provisions

TheClaim,i N t en paragraphs, asserts that the Carrier
violated the ternt of the February7, 1965 Natiomal Agreement, a6
modified by local Agreements dated March 1, 1967, April20,1967
and Sept enber 4, 1969, - particularly Sections 5, 6 and 7 of Agree-
ment of March 1, 1967 and Sections 3 and 4 of Agreenent of Septenber 4
1969; the Claim asserts t hat t he Carrier violated Article 11 -
Reducing Forces and Furloughs - 66 modified by t he aforestated
Agreements; t hat the Carrier violated t he aboveAgr eenent 6 with
respect to vacations, heal th and wel fare and insurance contracts,
and al | fringe benetits; t he O ai masserts violation of the
Washington Job Protecti on Agreement; and that the Carrier viol ated
Agreenent 6 by allowing transfer of worktonon-scope enpl oyee6 and
by not giving effect to the 5% general wage increase of April 1,
1972, |t is clear that Agreement provisions in addition to t he
modified February 7, 1965 National Agreementarel nvol ved i n this
Claim, An appreciation of the extent and complexity of the inter-
lacing and modifications Of t he basie workingrules and provisions
o;‘] tfhe| |February'?’, 1965 Rational Agreement requires quot ati on of
the tollowng:
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"AGREEMENT DATED MARCH 1, 1967
Appendi x “A’

"IT IS AGREED that the seniority of Enploye6 com ng
within the scope of agreement between The Central

Rai | road Conpany of New Jersey, New York and Long
Ranch Rai |l road and it 6 Employes represented by t he
Transportation-Commmnication Employes Uni on shall be
t erm nat ed a6 follows:

"1. (a) Employees who have attained the age of 65
years, or Who shall attain the age of 65 years before
May 1, 1967, shall have their seniority terminated
effective with the end of tour of duty April 30, 1567.

(v)Employees attaining the a%e of 65 years
subsequent t 0 Apri|l 30, 1967 shall have their seniority
termnated effective with the end of tour of duty on
the date of their 65th birthday.

"2 . After the seniority of an employee hat terminated
a6 provided i n Paragraph 1 above, his nane shall be
removed from the geniority roater or rostersprovi ded
for by the rule6 and workingcondition6 agreenent.

"3. After the seniority of am enpl oyeeha term nat ed,
as provided in Paragraph 1 above, such person shall not
bepermitted t0 work or be re-enpl oyed by the carriers
i n service coming under the said rul e6 and working
conditions agreement bet ween t he parties signatory
heret 0, unless said parties shall nutual |y 60 agree.

"4, Hourly and daily ratedemployees reachingt heir
65t h birthday on April30, 1967, or subsequent thereto,
W || receivethe birthday-holiday pay.

"s.Employees havi ng t hei r seniority termnated in
1967 under the proviaions of Paragraph 1 above will| be
allowed vacati on pay f or 1968 regardless of whet her
they workthe required nunber of days im 1967. Em
ployeeshaving their seniority t er m nat ed undert he
provisions of Paragraphl(®)after Decenber 31, 1967
will beal | owed vacation pay for succeeding year
basedon proportionat e number of qual i fying days worked
inthe year of their 65th birthday.
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Exanpl e: Enpl o?/ee requires 100 daysto
qualify for succeeding year's
vacation but only work6 30 days
to hi6 65th birthday; will be
allowed 30/1000f hi 6 succeeding
year's vacation allowance,

“6. Neither this agreement, Nnor any provisions cont ai ned
herein, nor amy application thereof, shall be consi dered
Or used a6 abasis forany time or noney cl ai magainst

t he Carriers,

"7. Nothing herein will| in any way nodify or affect
t he present requirement6 of the Carrier a6 to
physical and/orvisual examinations orrestricti on6
on account of physical condition from any or all
service prior to the retirement date above specified.

"8. I n the case of di spute about age of an Employee
cover ed hereby, the Carrier's personal record shall
govern in the absence of abirth certificate or

ot her docunent acceptable to the parties signatory
hereto.

"9. This agreenent shallbecone effective February 1,
1967 and shall remain in effect until changed or

modi fied in accordance with the provisions oft he

Rai | way Labor Act, 66 amended,"

Appendix " B"
"IT IS AGREED:

"1. The provisions of the Pebruary 7, 1965 Mediation
Agr eenment, Case No. A 7128, exenpt as otherwise
agreed to herein, are extended t o enpl oyee6 on t he
1967 Transportation Communication Enpl oyee6 Union
rosters on the Central Railroad Company Of New Jersey
and New York and Long Branch Rai | r oad establishing

a date ofseniority bet ween Cctober 1, 1962 and

March 1, 1966.

"2. In the application of the provision6 of the
February 7, 1965 Mediation Agreement to enpl oyee6
referred to in Paragraph 1 hereof, the date of
March 1, 1967 shal| be substitutedfor ' Cctober 1,

1964,
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"3. Employees will not be requiredt O transfer acro66
seniority lines except by nutual agreenment between the
Management and the General Chairman,

"y, Article 6(d) of Agreement, effective February 15,
19h4h, corrected Decenber 1, 1963, ismodified tO read
a6 follows:

"If apermanent vacancy cannot be filled by
the application of Article 6(a),the vacancy
Wi || beadvertised in all other seniority
districts. Wil e employes are not, as a
condition of protection under amy agreement,
required to nmake application for positions
of f their hone seniority district, should
they 60 el ect, the senior qualified applicant
will be assigned t 0 t he vacancy, establishing
seniority in the seniority distriet to which
transferred, retaining seniorityin the hone
seniority di strict fromuwhi ch transferred.
| n the event such employee subsequently
exercisesdisplacement i ght6 4in hi 6 hone
district, or successfully bids a position in
hi6 home district or someother district, he
will forfeit seniority in t he distriet %o
which previously transferred. Employees can
only hol d seniorityint heir homedistrictand
one ot her district at the same time,'

"5. (aEffective May 1, 1967, t he Carrier may abolish,
consolidate ordual i ze poaitiona, ot her than those i n-

vol ved in t he Aldene Plan, when vacated by t he | ncunbent
by reason Of resignation, deat h, retirementor dismissal
for causei n accordance with the provisions of the existe
ing agreements, orwhen promoted t 0 nonscope position6

or granted disability anmuity. Shoul d t he Carrier 60
desire, it may £i11 such position and abolish, con-
solidate, or dual i ze another position On t he systen,
However, attrition credit6 will not be used on other
than the district in whichthe attrition occurs ifsuch
action result6 in a protected employee bei ng forced from
regularly assigned status,
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(b) In the event the Carrier doe6 not desire
t 0 abolisn, consol i date, ordualize any position
under the provisions set forth im paragraph (a),
it will accunulate attrition Credit6 forsubsequent
abolishments, consclidations, Or dualizations.

&c) Shoul d enpl oyee6 who have heretofore or
hereafter been premoted t 0 nonscope positions or
granted disability annuities return t 0 aposition
under t he scope of the TCU Agreenent, oneattrition
credit will be cancelled f Or eachsuch returning

enpl oyee.

éd) In the event positions not directly in-
vol ved {n the Aldene Plan are elimnated prior to
May 1, 1967, such will constitute advance utiliza-
tion eofattritioncredit6 to be earned subsequent
to May 1, 19670

(e) Should the Carrierel ect to transfer a
positionfromone [ocation to another in the same
seniority district, such transfer will|l not be
considered an abolishment, under t he provisions
of this agreement.

"6. When positions ar e sbolished, consolidated, or
dualized, t he workof the eliminated positions will
contimue t 0 be perfornmed by TCU scope employees,
except by mutual agreement detween the parties
signatory hereto.

"r. Wien positions, ot her t han those i nvolved in the
Aldene Pl an, are abolished, and remaining work is
agsigned t 0 Ot her TCU employees, consolidated, oOr

dual i zed subsequent to May 1, 1967, an hourly rate
increase Of 5% of the hourly rate of the elimnated
position Wi || be applied to positions agreed upon by

t he parties signatory hereto a6 of the date of change,
whi ch increase Or inereaseswi || not exceed accumula-
tively 6 total of 5% of the hourly rate of the

el i m nat edposition.

"8. Time limt6 for £11ing claims and di sputes and
appeal handling Oof same by either party ate extended
sixty (60) days from February 1, 1967, such time
extension bei ng restricted t 0 claims and appeals

i nvol ving application and interpretation of the

Medi ati on Agreenment of February 7, 1965,
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"9. Updated and revised page6 of the current worKking
agreenent, embodying all national and | ocal aszree-
ments and under st andi ngs, will be printed and distrib-
uted t-3 alx scope enpl oyee6 on or about July 1, 1967.

"10. The Carriers will provi de for free deduction

ofuni on duee, initiation f ee6 and assessments W t hout
charge or expense t0 the TCU or it6 menber6 commencing
second half (X 1967 as per agreement signed this dat e.

"™1. Article 1, Section 5 of the February 7, 1965
Medi ation Agreenent is nodified in accordance with

t he provisions of this agreenent, and Article 1,
Section 3 of the February 7, 1965 Mediation Agreenent
I S her eby cancelled.,

"12. Thi s Agreement shall becone ef fective March 1,
1967 and shall remain i n ef fect until changedor

nodi fied in accordance with the provision6 of the
Rai | way Labor Act a6 amended."”

Appendix “C”
"IT IS AGREED effective April 20, 1967:

"1. Employes Wi l| not be required a6 a condition of
protection under any agreement t0 claim or bidin a
position | ocated in excess of forty (BO) mle6 from
wor k | ocati on (headquarters) or pl ace of reaidence,
whi chever is t he shortest, at ti ne of Change, unless
such enpl oyee at the tine of change is traveling in
excess Of forty (40) miles, in which event he will not
be required to travel in excess of the miles he is
traveling at the tinme of change.

“2. Except as provided in paragraph 1, employes are
requiredt 0 exercise seniority right6 ontheir seniority
district withintheir scopein all classifications,

| f agreed to by the Management and General Chairman

that the enployee fail6 to qualify, he will be given
another displacement ri ght Wi th no less i n guarantee
and will be pai d hi s guaranteed rat e whi | e poating.

“3. (a) Employes adversely affected through the
Aldene Pl an may exercise their seniority right6 to any
position under t he scope of t he Telegraphers Agreenent.
However, except66 pnvlded in paragraph (b), they wll
not berequired to exercise their seniority to positions
outaide Of their job classification. |n the exercise
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O seniority t 0 positions t hey must do 60 to the
fullest extent possible to minimize | Ob protection
benefits, Failing t 0 do SO they will be considered
a.6 occupying the position which they elect to decline
payi ng the highest rate of pey that their seniority
will give them

Exanpl e 'Towermen will not der equired to
exercise seniority t 0 Agency
positions NOr will Agents be
requi red to exercise seniority
to Towermen's positions.

(b) In the event there are surplus protected
towermen they will be required to exercise their
seniority a6 agent6 in | i eu of unprotected employes,
and vice versa, shoul d there be surplus agents t hey
will be required to exercise their seniority at tower-
MeN in lieu of unprotected employes,

"4, Ef f ecti ve agreements ar e modified accordingly."
Appendix " D'
"IT IS AGREED, effective July 25,1969

"1. (a)It is recognized that all enployee6 under the
scope Of t he Transportation-CommmicatioEnpl 0yee6
Union agreements in Distriet 3,W th a seniority date
prior to March 1, 1966, are prot ect ed employees,

W thout entitlenent to retroactive payments.

(b) Acopy of the 1967 District 3 Seniority
Roster, showing t he March 1, 1967 r at e anno=-
tated {0 show protective rate a6 of July 1,
1969, is attached.

"2.Enpl oyee6 displaced must, in order to preserve

t hei r protected St at US, exercise seniority tothe
fullest extent im accordance with paragraphsl and 2

of agreement dated April 20, 1967, a6 modified in para-
graph 3hereof. Failing to do 60, they will be coen-
sidered a6 occupyi ng t he position Whi ch they el ect

to decline paying the highest rate ofpay that their
seniority gives them,
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"3. In the application of paragraph 2, District 3 is
di vi ded into t WO zones:
(1) Nesquehoning east; (2) westOf Nesquehon: g.

"4.Protected enpl oyee6 at the tine of these orsubse-
quent changer, who do not have sufficient seniority

and qualification to obtain regul arly-assi gned position,
W || be considered protected extraenpl oyee6 fort he
purpose Of implementing this agreenment but will not, a6
protected extra employees, be required to travel outside
thei r zone, Nonmprotected enpl oyee6 will be required to
traveland wor Kk throughoutDistrict 3.

“5. In the application of the February 7, 1965 agree-
ment, a6 nodified March 1, 1967, it is understood t hat
protected enpl oyee6 need not physically vacate a
regularly-assigned position in order that attrition
credit 6 may be accrued, Attrition credits willnot
accruet hr ough 1066 of nonpnt ect ed employees.

“6. A6 apart of this change, one day of the assignnent
of Relief Cycle Cis transferred from Franklin to Ashley.

“7. Effective July 26, 1969, the rate6 of pay of
Qperator-C erk6 at Ashley will be increased from
$3.3326 to $3.4992 per hour.”

* % * % % * % % *x k% * % *

Wthout going into detail ed analysis oft he af or equot ed
provisions, Paragraph 11 of Appendi x "B" oft he March 1, 1967
Agr eenment provides:

"I'l. Article 1, Section 5 of the February 7, 1965
Medi ati on Agreement is modified in accordanceW th
t he provisions of this Agreement, and Article 1,
Section 3 of the Pebruary 7, 1965 Mediation Agree-
ment i s hereby cancelled.”

Section6 3 and 5 of Article | - PROTECTED empLOYEES Of the
February 7, 1965 Medi ation Agreenent read:

"Section 3 =
In the event of a deecline in acarrier'6

business i N excess of5% in the averagepercentage of
both gross operating revenue and net revenue ton mles
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In any 30-day period conpared with the average of the
same period for the year6 1963 and 1964, a reduction
inforce6 in the crafts represented by each of the
organi zati on6 signatory heret 0 may be made at any

ti me during t he said 30-day period bel owt he nunber
of enployee6 entitled to preservation Of employment
under this Agreenment te the extentof one percent
for each one percent the said decline exceed6 4.
The average percentage of decline snall be the

total ofthe percent of decline in gross operating
revenue and percent of decline in netrevenue ton
mle6 divided by 2. Advance notice of amy such
force reduction shall begiven asrequired by the
current Schedul e Agreenent6 of the organization6
signatory hereto. Upon restoration Of a carrier's
business followingany such force reduction, em
ployees entitl ed t 0O preservation Of employment

mist be recalled in accordance with the same
formula within 15 calendar days."

"Section 5 =

Subject to and wi thout limiting the
provisions ofthis agreement W th respect to
furl ough6 of employees, reducti on6 i n forces,
employee absences from service orW { h respect
t 0 cessation Or suspension Of an enpl oyee' 6
status a6 aprotected enpl oyee, the carrier
agree6 to maintain work force6 of protected
employees represented Dy each organization
signatory hereto in such mamner t hat force
reduction6 of protected enpl oyee6 bel ow the
established base a6 defi ned hereinshall not
exceed six percent (64) per anmum. The estab-
lished base shall nean the total numberof
prot ect ed employees in each craft represented by
t he organizationssignatory hereto who qualify a6
pr ot elct ed enpl oyee6 under Section 1 of this
Article I."

The Parties have materially and substantially nodifi ed
t he February 7, 1965 Medi ation Agreenent; and their revised Agree-
ments, t hrough their Interlaci ng provisions have brought about
extensiveand conplex integration6 between the February 7, 1965
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Agreement and the basicworking rul e6 Agre-ment effective
February 15, 194k, corrected Decenber 1, 1963. In the |ight of
these fundamental and substantial -evisions, it is easily under -
standabl e that the Parties by Agreenent dated May 25, 1967

provi ded t hat disputes arising over the modifying of the pro-
visionsof the February 7, 1965 Agreement W || be submitted for
adjudication i n accordance with the provisions of Section6 3 and
7 of the Railway Labor Act, amended. They agreed:

"Wth reference to agreenent signed March 1, 1967
modifying certain provisions Of the February 7,
1965 Mediation Agreement, Case No, A- 7128, a6
wel | a6 other provisionsofyour current basic
wor ki ng agreenent :

"In compliance with your request, it is agreed,
any dispute involving the i nterpretation or
application of amy of the ternt of this agree-
ment not settled between the parties within
nine-y(90) cal endar daysafter dispute arises,
may De submitted by the Organization for final
and bi ndi ng resolution i n accordance with the
provisions Of Seetions 3 and 7 of the Railway
Labor Aet,amended,”

This Board has hel d i N anumber Of cases t hat we must respect t he
machi nery established by t he parties for the handling of disputer
I nvol ving the interpretation or application of the February 7,
1965Agreenent, and i N such cases dismissed t he claims W t hout
prej udi ce forhandl i ng by the Disputes Committee established under
t hat -cement. See Awards 14979,15696, 16552, 16924, 16869,
17099, 17516. | nthe instant case, where there hasbeenfunda-
mental and material modifieatiomnof the February7, 1965 Agreenent
a6 wel| as nodifications and integration6 with the current basic
wor ki ng agreenent, we must al 60 accord respeet to t he machi nery
established by t he parties under t heir Agreement of May 25, 1967.
This Board, under Section 3 of t he Railway Labor ACt, amended,
3; obliged to render afinal and bindingresolution of the instant
i spute.

The Carrier raisesafundamental challenge, however, to
t he jurisdiction of this Board. |t argues,in part:
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“On page 7 Organization Cite6 the May 25,
1967 agreenent in which Carrier acceded t0 Organiza-
tion's request t hat disputes not settled within 90
days, relating to application Of the nodified
Pebruary / agreement, could be progressed in
accordancewi th Section6 3 and 7 of the Railway
Labor Act .

I f the instant dispute merely i Nvol ved
al l eged violation of the February 7 agreement,
or modifications t hereof a6 they exi st on this
property, we would not challenge t he Organiza-
tion's reference thereto. But, a6 stated in our
submissionand heretof ore i n our rebuttal, such
is not the case, The issues raised are not
answerable by thisBoard norby the Disputes
Committee, Since they go beyond the confineb6 of
the February 7 agreenent, and should be dismissed.”

The Carrier'6 contention is that neither the February 7, 1965 Job
Protection Agreenent mort he May 1936 WashingtonJob Rotect! on
"isappl i cabl e t o t he situation i N Pennsylvania because t he
operation6 werediscontinued not at the instigation Of the Carrier
but by am Order Of the United State6 Distriet Court which authorized
the Carrier to discontinue, t enporarily, operations i N Pennsylvania,
whi ch Order was subsequently made permanent a6 apart of |.C C

Fi nance Docket No. 26659,“. "In actuality,"” the Carrier argues,

"t he discontinuance resulted from an action by abody beyondt he
purviewof Carrier'6 responsibility., Positions were discontinued
effective close of business March 31,1972 by U. S. District Court
Order authorizing CRJ t 0 discontimme { emporarily operations in
Pennsylvania,and subsequent | . C. C. Servi ce Order suthorizing

Lehigh Valley to operate thereon. Accordingly,nO agreement Of
negoti ati on6 wer e germane.”

The Carrier'6 position here nay be understood ab a
defense Of pre-emption by t he Interstate Commerce Commission's
imposition of protective condition6 coveringt he employees here
involved. Whether the Carrier's defense is viewed as pre-
emption, or, in effect, an abrogation Of agreements providing
for protective conditions NnOt contained i n t he Interstate
Commerce Commission's Order i n Fi nance Docket Ho. 26659, the
Carrier' 6 positionnerit 6 serious consideration.

Prior Award6 of thisBeard have concl uded that we nave
jurisdiction over railroad-employee disputes arising Qut of the
interpretation and application of existing collective bargaining
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agreements bet ween Carrier6 and col | ective bargai ning representative6
of enpl oyee6 adversely affected by various "coordinations"whi ch have
been | npl enent ed subsequent t0 the authorization and approval of the
transaction by t he Interstate Commerce Commission, Awar d No.l5460,
Awar d No.15028,Awar d No. 15087. (Also, see Awards Nos. 15477,
15679, 15680, 15681 15682, 15683, 15684.) PFor jurisdicticnal
purposes, \e concl ude that there i s no fundamentaldi fference

bet ween suchdi sput €6 and t he instant dispute. These pri Or awards
Wer € based On essentially t he same defense Of pre-emption, and, in
our view, there ha6 been no material change in the relevant pro-
visionsOf the Interstate Cormerce Act or the proper interpretation
of such provisions. & have carefully considered the United States
Suprene Court case of Norfolk 6 Western Railway Company V. Nemitz,

et al., decided Novenber 15, 1971, but concl ude that the Court

there determ ned that the protective purposes of Section 5(2)(f)

of the Interrtate Commerce Act were to be safeguarded, This case
did not involve factsand circumstances of an Order by the Inter-

st at e Commerce Commission abr ogat i ng more valuable protective

benefit 6 provided employees under pre-existing col | ective bargaining
agreements, V¥ note, however, that the |.C C. in Finance Docket

No. 26659 proceeded on the basisof Sections 1, (18) and (20) and not
Section 5(2)(f) oft he Interstate Commerce Act.

V¢ have carefully considered our earlier awards, i ncl udi ng
t he vigorous dissents filedby the Carrier members, and mast concl ude
t hat none ofthere awards is pal pably in error a6 t0 t he jurisdiction
O this Board. Under the doctrine of Stare Decisis, whexre apoi nt
of law he6 been settled by decision, it forms aprecedent which
should ordinarily be strictly adhered to unless overridingconsidera-
tions of public policy denand otherwise. Our authority is derived
from Section 3, First (i) of the Railway Labor Act, as amended, and
We reaffirm OUr previous position that at t he minimm this Boar d has
concurrent jurisdiction withthe Interrtate Commerce Commission over
disputes Of t he natureinvolved herein. See Award No. 15460 and
Awar d No. 15087. Accordingly, until our jurisdiction is explicitly
and definitely superseded i N such matters by appropriate constitu-
tional court 6 having jurisdiction overall indispensable parties
and the subject, this Board must exercise its statutory powers by
resolving disputes growing out of t he interpretation and application
of coll ective bargaining agreements.

This Board has NO powertointerpretpertinent seetions of
t he Interstate Commerce ACt a6 to Congressional i ntent or to inter-
pol ate the authorities which may be cited in support Of the defense
of pre-emption Dy the Interstate Commerce Commission. The ultimate
disposition f these j uri sdictional issuearequires final judicial
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resolution. In the meantime, we Shoul d exercise our specific and
limted jurisdiction expressed i n Section 2 of the Railway Labor
Act, a6 amended, This Board has taken notice of Special Board of
Adjustment No, 605, Awar d No. 374, Award¥o.375, and Award

No. 377, and ha6 st udi ed carefully t he Carrier's Position i N those
cases, | NvVol vi ng t he same Finance Docket No. 26659, and t he same
Carrier {(CHJ), but not the same.agreemente as Ci t ed and quoted
above in this opinion. In view of the basie andmaterial difference
in collective bargaining agreement 6 i nvol ved, and in view of the
Agreement of t he Parties of May 25, 1967 calling for a "final and
bi ndi ng" resolution of t he instant dispute, i N accordance W th t he
provision of Section 3 of the Railway Labor Act, asenmended, we
concl ude that we will i nvoke our jurisdiction and consider t he
merit6 of the instant claim

Parsgraph 1 of Statement of Claim Om March 21, 1972,
by notices ofﬁ. R. K Horchler and Assistant Superi nt endent
F.T. Dougherty, (Employes' Exhi bit No. 1 and Employes' Exhi bit
No. 2), positions (f named employees wereabolished account dis-
continuance Of service on Pennsylvania Divisioen and "due to
discontinuance of operations". The Carrier states; "On page 2,

t hi r d paragraph, Statement Of Pacts, Organization Ci t €6 following
enpl oyee6 as being adversely af f ect ed:

J. J. Gallagher
K. D. Bitler

J. V. Boyl e
E. Hager

F. F. Hager
F. J. Peckl,

evidently 'a.ttempting to include them through |t em 60f claim,

"The first five men were, at the time Operati on6 ceased,
pronot ed and workingasdispatchersundert he scope of American Train
Dispatchers Association agreement, Whil e t he sixth man was i N anon-
scope position. |t is thereforeinproper for themto be included a6
claimants when t hey were not enpl oyed i n positionsunder,norsubject
to provisions oft he PCU agreenent.

"Irelan and Quier wWere non-protected enpl oyee6 and therefore
not subjeet t 0 provisionsof the February 7, 1965 agreement and shoul d
not belncluded in the claim" (Carrier'sRebuttal, p. 1). W accept
the carrier's statement in t he absence of denial by the Employees,
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The facts are clear that all. positioms i n Seniority
District 3, State of Pennsylvania, were abolished, | n pl ace of
Article 1, Section 3, ReducingForce6= Decline in Business,
February 7, 1965 Agreenent, it was agreed by the pParties in the
March 1, 1967 Agreement that the only wayspositions could be
abolished, consolidated or dualized, Ot her tham those i nvol ved
I N the Aldene Plan, was “When vacated by t he incumbent by reason
O resignation, death, retirement or dismiassal for cause i n
accordance with the provisionsof t he existing agreements, Or
when pronot ed tononscopepositionsor granted disability anmity."
(Sec. 5). Section 5 (aof the Mareh 1, 1967 Agreement also
provides: "Shoul d t he Carrier sodesire, it may fil| such position
and abolish, consolidate,or dual i ze another positiom 0N t he System,
However, attrition ereditswill notbeused ONn otherthant he dis-
trict in which the attrition occur6 if such action resuits in
prot ect ed enpl oyee bei ng for ced from regularly assigned status,"
The same Section 5 furt her provides:

"(b) I'n the event the Carrier doe6 not desire to
abol i sh, consolidate,or dualize any positions
under t he provisions set forth i n paragraph (a),

[t Will accurmlate attrition credits f or subse-
quent abolishments, consolidations,or dualizations,

"(c) Shoul d enpl oyee6 who have heretofore or here-
after been promoted t O non-scope positionsOor granted
disability anmuities return t 0 a pesition under the
scope of the TCU Agreenent, one attrition credit will
be cancel | ed foreachsuch returning enpl oyee."

The Employes assert that "There is absolute evi dence t hat canmot be
deni ed t he Carrier abolished al | positions hel d by t he Claimants i n
theStateOf Pennsylvania and at the time possessed not One attri-
tion credit and amost clearcut violation Of the Agreenent has
been shown by t he Employes.” The Carrier doe6 not deny that at
the time it possessed not one attrition credit.

The record contains no factual support for that part of
Paragraph 1 reading® "and allowed the transfer of the work of these
positions to nom-scope employes on ., . . Seniority District No. 1
at Lake Junction and at Phillipsburg”. This part Of Paragraph 1
cannot be sustained. The Board finds that the Carrier is in
violation ascl ained i n Paragraph 1, but that nane6 mentioned
above are excl uded from list of Claimants,
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Par h 2 of Jaim This paragraph asserts that Carrier
violated Article & O the pasic Wor ki Ng rules agreement. This
Article reads in part:

“(@\When reducing forces, seni ority will govern.
Emplcyes whose positions are t 0 be abolished shall
begi ven a6 much advance notice a6 possible, in

W iting, and not less than five (5) working days’.

. +.Such employes may, within five days, requeat | eave
of absence a6 provided in Article 16 and if granted,
may def er exercising displacement rights until five
days after the expiration of |eave of absence.
Employes whose positions ar € abolished, Or Who have
been displaced by reduction in force, may exarcise
t h(ei)r displacement rights a6 provi ded in Article
12(v)."

Inthis claim the Employes contend that the carrier "further

viol ated the Agreements 66 modified in violating Article 11 of the
basic agreenment titled 'Reducing Force6and Furloughs'. The
Carrier t ake6 t he position that they did not viol ate this portion
O the Agreement simply becasuse notices were properly posted in
accordancew t h said Article 1. That when an employe is deprived
of workhe is considered furlou:-hed, available for Work and eligible
for Railroad unemployment benefitsand t hat t he Organization is
trying to readsomething into t he agreement that is not contained
therein." The Employes contimme: "We feelthat action speaks
louder than words. By their acticns in furloughing the Claimants
the Carrier ha6 viol at ed said Article of the Agreement, Abolish-
menta can only be nade through attriti on since t he modification

of the February 7, 1565 Agreement provided f or t he stabilization
of positions not forces, and the decline in business provisions.
having been elimipated along with the transfer of forces or work
across senlority lines the Carrier could NOt resort to Article 11
t 0 accomplish what subsequent modification Of agreement Woul d not
allow."

This Board agrees Wit h t he contention Of the Bmployes.
The exercise of displacement and Seniori t%/ rights is cl earl| %/
modi fi ed by the seniority provisions in t he Appendices Of the
local Agreements of March 1, 1967 in the cont ext of the February 7,
1965 Rational Agreement, \\é find Carrier's contention t hat' it
"did not violate Article 11 of Basie Agreement. Rotices were
posted in accordance With |t 6 requirements.” t0 bewi thout merit.
Paragraph 2 of Claim is sustained.
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Paragraph 3 of daim The Carrier, on page 4 of Its
submission, St at es:

“Article 8 of the Rational Vacation Agreenent of
December 17, 1941, as anmended, reads:

“If an enployee's enploynment status is termnated
for any reason whatsoever, including but not
limited to *** failuret 0 return after furl ough,
he shal|l at the tine of such termnation be
granted full vacation pay earned im the preceding
year oryears and Not yet granted #He",

W have interpreted this to permit deferral of
vacation paynments of furl oucr}hed enpl oyees unti |
December of the current cal endar year. This has not
been chal | enged by the |abor organizations. Had
Pennsylvania D vi si on enpl oyees sel ected vacation
peri ods subsequent to March 31, 1972, such schedul es
expired by observance of the District Court Order
whi ch dictated discontinuance of Pennsyl vani a Division
positions om March 31, 1972, Subsequently, the valid-
Ity of organizatiom's claimfor vacations as schedul ed,
was further challenged by |I.C C. Pinance Docket Ro.
26659whi ch directed that enpl oyees adversely af fected
by the discontinuance --thoaeuuabl eto secure enploy-
ment with another railroad -- would receive but three
weeks vacation in the aggr egate.”

The Carrier also states, in reference to the |anguage ofthe 1.C C
Order in Finance Docket 26659 pertaining t O vacations: “In Conference
Cct ober 26, 1972, Carrier expanded the three nmonths severance for the
individual notemployed by t he Lehigh Valley by paying full 1971-1972
vacation to the adversely affected Individual, aproportion of their
1972-1973 vacation, which goes beyond the | anguage of the Order, and
the difference i n earnings bet ween t he £irat t hree nont hs of 1972

and that earned on the Lehi gh valley for those individuals who

were subsequently cut off by that Carrier.”

In this connection, t he Enpl oyees argue: “In denying our
C ai m No. 3 the Carrier takest he position that Vacation paynents
under the Rational Vacation Agreenment. may be deferred until December,
That if such vacationswere schedul ed for periods after April 1,
1972, such scheduling was autonmatically voided by the Court oOrder
which permtted the Carrier to discontinue its service in Pennsyl-
venia, |f the Claimnts had been furloughed in aproper manner,
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such interpretation by the Carrier mght have been proper, however,
t he Claimants were not furloughed i n aproper manner Since the
Carrier viol at ed t he Agreements as nodi fi ed. However, December
1972 has cone and gone and the carrier 8111 has nmade no effort to
pay the employesthe Vacation tine which they earned and the poard
mast NOW Or der and require the Carrier to make such payment by
their violation of the Agreements inquestion,"

In connection with that part of Paragrapn 3 claim" . . .
and failed t 0 arrange for full coverage under Health and Welfare and
Insurance Contract 6 and acontinuation O all fringe benefits.”,
the Carrier states:

"Organization decl are6 Carrier failed to arrange
for fuil coverage under Travel er 6 23000. This is not
true, In meeting May 27,1972 and assetforth in
| etter of August 20, 1972, reading --

'Confirming our telephone conversation this dat e,
enpl oyee6 i n your organi zati on on t he Pennsylvania
Di vi st on roster,who are not now enpl oyed ont he
Lehi gh Valley Railroad or any other railroad, will
be covered under Travel er 6 Policy No. GA-23000 whil e
We ar e negotiating t he matter.',

Carrier arranged continuation of premiums for those adversely affected
pending the temporary Service Order being made permaneni O resolution
of the dispute. Those enpl oyed by Lehigh Valley are beingcovered

on the basisof their earnings with that Carrier.”

The Employes argue, however, "On { he Question contained in
Claim No. 3 concerning t he Health and Wl fare Benefit6 the Carrier
cont end6 thatsuchbenefits\\er e continued for the applicable period
under existing Travel er 6 No. 23000 contract. However, what they fail
tostateorrealizeist hat had they abi ded by the Agreenent, the
Employes woul d not have been im a furlough state but woul d have been
underfull payentitledto all the fringe benefit6 that accrue to an
employet her eunder. "

This Board finds that the Carrier ha6 partially, but not
fully, conplied with it 6 agreement obl i gati on6 to provide the bene-
fits subject of Paragraph 3 of Claim and to the extent that it ha6
not conplied fully, it is in and contimies t O be in vi ol ati on. This
Boar d construes Section 1 of Article 1 of the February 7, 1965 agree-
ment, a6 amended on the property, particularly that portion --
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" i | | be retai ned in service, subjectt 0 conpensati on s
until retired, discharged for causeor otherwise removed by

natural attrition" a6 having been violated and as contenplating,

in the term "compensation" the benefit6 subject of Paragraph 3 of
Claim, The Carrier is obligated to comply with the provision6 of

t he Rational Vacation Agreenent 6 .(Article 32 of Agreement Of

Parties ef f ecti ve June 15, 194k, correct ed a6 of December 1, 1963);
and with the provisions of the Health and \\é| fare Agreement (Article
48 of Agreenent).

Paragraph 4 of Caim The provisions of t he Washington
Job Protection Agreenent of May, 1936 becomeeffective andapply
whenever two or morecarriers party to that Agreement undertake a
"eoordination". Section 2(@@of the Agreenent provides:

"The term 'coordination as used herein means
joint action by two ornore carriers whereby they
unify, consol i date, merqe or pool in whole or in
part their separate railroad facilities or amy of
t he operation6 or services previocusly perforned by
them through such separate facilities.”

Vi construe the ternd "joint action" whereby two or morecarriers
unify, consolidate, merge or pool in whole or im part their separate
railroad facilities or any of the operations Or services previously
performed by themthrough sueh separate facilities,to be terms
descriptive of activities or behavior. \\é construe these tens6 to
relate to t he substance and happeni ng of enpirical. events. They
are not to beinterpreted as technical, | egal "word6 of art”
reflecting the [ awer's val ue judgment. Accordingly, we must view
the transaction reported i n Finance Docket 26659 in ternb of what
is factual | y and substantively descri bed. Various quote6 from

the Finance Docket 26659 are set forth bel ow.

"Rehearing conference pertaining to the three
application6 was held in Cctober. W were advised that
CRJ and LV each had had preliminary negotiation6 with
LC&N, hol der of certain | easehol d rights in the CRI
lines | n Pennsylvania, other than those of I&NE. The
parties sought to arrive at agreements whi ch woul d
permt similtaneous approval of the CRJ and LV appli-
cation6 in a manner that wouldprevent any interruption
of freight sexrvice available to the public. The
bargaining had not produced results. The examiner
encour aged furt her negotiation sessions, and recessed
the conference one afternoon to al |l ow the parties to
neet privately. He also directed that reports ofany
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progress he made to him aud to the parties of record.
Rel yi ng upon assurances t hat t he moving parties Were
seeking to protect continuation of present service
availability, many of t he shipperand commnity
protest6 were conditional ly wthdrawn or modified.

"Public hearings were hel d at Newark,N.J.,
W | kes-Barre, and Allentown,Pa., and Somerville,
N.J., during November and Decenber. It was announced
at the hearing thatCNJ and LV had reached sati sfac-
tory agreement6 with LC&N, or had agreed im principle
to t- and conditions. Tee agreenents, upon conpl e-
tion, were subject to appropriate action by the
reorganization courtsinvolved.Prior t0 t he cl ose
of the hearing, withdrawals were made by a majority
of the opposing shipper6 and comunities, Al SO,
several connecting railroadsnegotiated separate
agreements\Wi t h CNJ, and conditional |y withdrew
t hei r opposition. The withdrawais are conditioned
upon assurance6 that amy approval 6 by us woul d pro-
vi de adequat e protection of the normal movement Of
traffic." (pp. 7-8).

"CRJ instigated aud encouraged negotiations by
LV with LC&N aud Rdg., i f required, which woul d result
in LV's application t 0 extend its lines in Pennsylvania
toinclude the LC&N | i ne6 heretof ore cperated by CRJ.
An appropriateagreement bet ween CHJF and LC&N r egar di ng
t he existing leasehold ri ghts al SO was negoti ated. As
aconsequence Of |t6 negotiations, LV herein seeks to
assume CNJ's operations in Pennsylvania, subject toa
certificate Of abandonmen! first being issued t O CHJ,
't woul d operate L&NE lines as abranch line. Al so,
it intend6 to operate the disjointed Hauto-
segment of L&NE whi ch doe6 not connect directly with
line6 Of 1L&NE or CNJ. However, separate CNJ-Rdg
negotiations are under way for Rdg to serve the
Tamaqua segment fromt he Rdg?] connection at Tamaqua.
Other discussions have been had with D&, EL and Blue
Coal Conpany, each to perform some Of the present rail-
road service Oof (NJ, Over certain portions of main line
and branch lines in Pennsylvania Whi ch are sought- to
be abandoned.” (pp. 18-19)
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"Attached hereto a6 Appendix G isa statenent of
estimated dincome forner the restructured
operations. The basic premise is that all the
abandonments proposed would be permitted and be
effectuated. CNJ al 60 presumes that the lines i n
Pennsylvania would becoperated byl\V, and t hat
service overCertai n qf t he branches in New Jersey
would be agsumed by connecting railroads, (p. 39)

"The proposalby LV to extend it 6 lines is Con-
tingent upon the issuance of an appropriate
certificate permitting CRJ t 0 abandon the owned
and leased linesoperated i n Pennsylvanis. |t

I ncl ude6 a request to assume operation of LINE 66
an LV branch line, Tbus, t he proposalisprecon-
di tioned upon certification that the present or
future public convenience and necessity requires
orwill require operation Of the extension of it6
[ine of railroad."” (p. 43)

"With required approval of its bankruptcy court,

LV ha6 had protracted negotiation6 with LC&N
concerning the remaining termof the contract with
CRJ, wher eby t he latter was authorized t 0 operate

the 1&8 lines unti| t he end of the present lease
period, May 8, 1998. An agreement has been sulmitted
to LCaN and LV for signatures and f or approval by the
Court, By its terms, LV would assume the lease. Rent
woul d be paidout of current funds, LV also has
actively negotiated with CRY and representatives of
the United States govermment concerning terms and
conditions under which LV would operate t he physically
separated segmentsof LANE, A dispositive agreement
regarding IANE isexpected at an early date." (p. 44)

"The present position (f LC&N imatated oOn Dbrief as
being | n supportof the LV application t O operate t he
188 liner. contingent upon approval of L¥'sapplica-
tion, the position of LC&N is neither in favor of, nor
i n opposition t0 the application ofCRJ. LC&N not e6
that on Rovember 17, 1971, it signedan agreenent wth
CNJ, binding IC&N to withdraw as a participant in the
CNJ reorgani zati on proceeding; to Wthdrawit6 opposi-
tion t 0 all pendi ng applicationsand proceedingsof
CRJ; and t 0 request dismissal ofall proceedings
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I nstigated by LC&N¥ againstCNJ. | n consideration
for these change6 in position, CRJ a?reed to pay
$500,000 t 0 LC&N., The agreement is further
condi tioned, among other factors, upon LC&X and
LV reaching a satisfactory agreement in regard to
operation of the &S lines; appropriate approval
of the agreement by the CNJ Reorganization Court
and the LV Reorganization Court as required;
satisfactory di sposition by t he Commission Of the
application6 of cNJ end LV; and t he abanorments
and takeover of operation6 becom ng fully effective
after the time for appeal 6 has expired." (p. 57)

This Board i s convinced fromit6 reading of the Finance
Docket No. 26659 that, a6 a matter of empiriecal fact and actual
behavi or, there did occur negotiations and agreements between LV
and cRJ and subsidiaries which led to the I nterstate Commerce
Commission aut horizati on O t he simultanecus abandonnment and
extension of operations. The facts of jJoint action by the
Carriers, through negotiations and agreements, cannot be
di sput ed.

Arguably, the joint action of the Carriers may be a
necessary but not asufficient condition for a"coordination" of
separate railroad facilities or any of the operations or services
previously perforned by themthrough such separate facilities,
under Section 2(a)of the Wwashington Job Protection Agreenent.
|t may bear gued t hat approval by the Interstate Conmer ce Commission
is arequisite condition. Suaech approval, however, or authorization
by the Commisaion is a requi rement normally contenpl ated i n accordance
Wth the provisions of the Interstate Conmerce Act. It is not the
aut hori zation of the Commissionwhi ch satisfiea the definition of
"coordination" in Section 2(a), It is the joint action of the
Carriers "whereby they unify, conselidate, nerge or pool in whole
or in part their separate railroad facilities or any of the
operation6 or services previously performed by themthrough such
separ at efacilities,"

Experiencedand practical railroad men must bepresuned
to have intended t0 achieve practical results in their efforts to
provi de enpl oyee protection under the Washington Job Protection
Agreement. It seens to this Board that It woul d be an absurd and
meaningless | nterpretation of the agreed-upon definition Of the term
"coordination" to construe it so ab to permt two ormorecarriers
to negotiate and agree upon arrangenent6 for one railroad to
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suppl ant the other in its operations, with 1066 of enploynent to

t he suppl anted rai |l road' 6 employees, t 0 be accomplished totally
without application of the protective provisions of the Washi ngton
Job Protection Agreement,

It is sinple, of course, t 0 confuse the term "abanden-
ment"” a6 used i n t he regulatory aspects Of t he Interstate Commerce
Act, with the notion of"abandonment™ as cont enpl at ed by experienced
and practical railroad managers and enpl oyee representatives | n
col I ective bargaini ng negotiations, \Wiat ny be "abandonnent"
under Secti on 1{18)(20) of the Interstate Commerce Act is | udged
to be so in orderto achi eve the purposes of the Act. For purpose6
ofcol I ective bargai ni ng agreements, where the clear objective is
enpl oyee protection, it i S necessary t0 avoi d an obvious emascu=
lation of purpose and language by the use Of common Sense which
tells us that negotiations and agreements between two or nore
carrier6 whereby operation by one railroad is supplanted by
anot her railroadis precisely such a Conditi on as constitutes
"coordination" and calls for employee protection, as agreed upon
in t he washington Job Protection Agreement, Section Z(a).

This Board ha6 noticed the | anguage of the interim Award
No. 377. This Award take6 no notice of the negotiations and agree-
ments between the two or moreCarriers invol ved i n Finance Docket
go. 26659, Moreover, it fail6t 0 distinguish bet ween "abanddnment"
a6 contenpl ated by the Interstate Commerce Act and t he notion of
"abandonment™ as an el ement of supplantation in ajoint action by
two or more carriers within the context of acollective laboragree=-
ment (t he Washington Job Protecti on Agreement) whose satated purpore
is "to provi de for allowances t 0 def i ned employees affected by
coordination as hereinafter defined". For theae reasons, amongst
others, this Board regards the | anguage of interi mAward No. 377
to be in pal pabl e error and W t hout precedential force a6 to
this Board,

Thi s Board find6 the Carrier to be in violation Of the
Washi ngton Job Protection Agreement by failingt 0 af f or d none
prot ected enpl oyee6 under the modified February 7, 1965 Agreement
the benefit6 provided under Sai d Washingtom Job Protection Agreement.
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Paragraph 5 of Caim The Carrier states: "This is an
attenpt on their part to inferthe applicability of Article Il
of the February 7, 1965 agreement, entitled "Inplenenting Agree-
nents", containing the |anguage 'Carrier shall have the right to
transfer work and/or transfer enployees throughout the system
It is apparent two conditions would have to exist for Article
[11 to control; first, it would be the desire of the Carrier to
ret@inin 1ts own service employees oft he craftbut wish toO
relocate themto a work location other thanthe |ocation which
exi sted prior to the date of transfer; second, an inplenenting
agreement woul d then be necessary to preserve and protect the
rights of those individuals being transferred.ln the cessation
of operation6 in Pennsylvania on March 31, 1572 Carrier did not,
sof ar a6TCDhivision Of BRAC wasconcerned,i ntend to rel ocate
headquarter points of the affected individual6 to some other
point within the Carrier's system rather, we were directed to
cease operations.”

In view ofthe fact6 of record, this Board sustains
Paragraph 5 of daim

Paragraph 6 of Clam. The Carrier states that "no
pronoted man has Taced The necessity of returning to TCU scope,
and the likelihood of thateeceuring is in the renote future.”
The fact6 of record fall to support the claim and it [a denied.

Paragraph6 7, 8, and 9 of Caim In view of our deter-
mnations of Agreement violafion6 dy the Carrier in Paragraphs 1,
2, 3, 4, and 5 ofclaim,we decide that C ai mant6 and enpl oyee6
adversely affected are entitled to that conpensation which wll
make each whol e, beginning with date ofviolation, April 1, 1972,
to the date of voluntary retrement,t0 the date of renoval by
natural attrition, or to the date of expiration of protective
benefit6 under t he appl i cabl e Agreement provisions. Make-whol e
compensation shal | | ncl ude vacation, heal th and welfare, i nsurance
and fringe benefit6 under the applicabl e Agreenent provisicns.
VWge increase6 subsequent to April 1, 1972 shall be included in
conputing the nake-whol e compensation only fromand afterdat e
made effective in applicable Agreement. The Carrier shall have
the right to deduct outside earnings, and the Carrier shail al so
have the right to deduct such amounts which it ha6 paid and
whi ch were received from Carrier allegedly in accordancewi th the
employe protective provision6 contained in Interstate Comerce
Commissiom Report, Finance Docket No., 26659. The intent here is
to award nmake-whol e compensation and not to duplicate paynent6 to
enpl oyees here invol ved.
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I'n viewof the nature of this dispute and the unliquidated
nature Of the claims, t he make- whol e compensation shall noti ncl ude
interest. |n any event,an employe who ha6 been affected by such vio-
lation Will be limted to only one recovery, regardless of the source.

' Paragraph 10 of Claim, Evidence to support this claim is lack-
ing and it 18 denl ed.

ELNDI NGS: The Third Division of the ‘Adjust:mntBoard, upon t he whol e
record and al | the evidence, finds aud holds:

That the parties waived oral heari ng;

Thatthe Carrier and t he Employes involved i n this di spute are
respectively Carrier and Employes within the meaning oft he Railway Labor
Act, a6 apprwed June 21, 1934;

That this Division O t he Adjustment Boud has jurisdiction
wer the dispute i nvol ved herein; and

\ That t he Carrier Vi ol at ed t he Agreements.
A WA R D

Paragraphs 1, 2, 3, 4, and 5 of Claim are sustainedi N accord=
ance with Opi ni on of Bwd.

Paragraphs 6 and 10 of Claim aredeni ed.

Paragraphs 7, 8, and 9 (F Claim are sustained as modified by
the Opinion of Board.

Claim sustained to the extent that t he Agreements were violated.

RATIONAL RATIROAD ADJUSTMENT BOARD

By Order of Third Division
arese,_ L Pandoa

Execut | ve Secretary

Dated at Chicago, Illinois, this 12th day of July 197h.




CARRI ER MEMBERS® DISSENT TO AWARD MO, 20319
DOCKET 0. n- 20309 . (REFEREE LAZAR)

Award No. 20319 finds Carrier violated the Agreenent. This is sinply
not true because neither the basic Agreement nor the February 7, 1965 Non- Qps
Job Protection Agreement provide protective conditions in the case of .abandon-
ment,

The Referee's opinionis reﬁl etewith errors of fact and inconsistenci
It seems to have been constructed on his conpul sion to ignore the exhaustive and
detail ed analysis by the 1. C.C. of the history of cNJ*s financial situation, in-
dustry-accepted standards of employe protective conditions as measured against

t he CilJ's economic posture, end the Commission's clearly-defined authority to
wei gh the facts of the issue before it, end dictate, or decline to so do, protec
tive conditions under a Section 1(18) proceeding.

~The I.C.C, in Finance Docket 26659, det erm ned t hat CN3's abandonnent
Proceed| ng was properly noved under Section 1{18)}, and such finding has not been
ound wanting.

It has been the specific intention of the Conmssion to |eave unaffect
all contracts between a carrier and the representatives of its erployes unless
I t specifically provi des ot herw se.

The February 7, 1965 Non-Ops Job Protection Agreement does not nake rr
vision for cases of abandonment. SO far as the abandonment of CHJ's operations i
Pennsyl vani a was concerned, the |.C. C Oder of May 26, 1972 is the sole source
of protection for those employes adversely af f ect ed.

Employes "di splaced” by reason of cessation of operations as of April :
1972 over a portion of CiJ's line [ocated in Pennsylvania and the subsequent aba
donment authorized by said Order are entitled only to the benefits provided in t
Order which pre-empts any pre-existing | abor agreenent. Such benefits are spell:
out in the Order, to wit, three nonths severance pay, accrued vacation to an ag-
gregate of three weeks, and any sick and hospitalization benefits during the thre
nmonth period comrencing April 1, 1972.

The following | anguage contai ned on page 126 in the Commission's Order
of May 26, 1972 in Fizance Docket No. 26659 is clear on its face:

"W find it fair and reasonable to inpose moderate em

pl oyee protective conditions |ess burdensome to CNJ than
those frequently prescribed i n abandonnent cases' CNJ
shal | be required to provide 'severance pay' for a period
of 3 nonths to those enpl oyees having nore than 1 year's
seniority who otherw se woul d be displaced and left with-
out suitable railroad enployment. The dollar payment per
nonth shall be an anount equivalent to the overage monthly
earni ngs exclusive of overtime payment, received by the un-
enpl oyed clai mant during the 6-month period ending April 30,
197, prior to the nonth the abandonnment application was



"filed; or inthe alternative, during the 6-month
period commencing June 1, 1971, whichever is higher.

"The affected enpl oyees al so shall receive paynent for
accrued and unused vacation periods, not exceeding an
aggregape of 3weeks. During the 3-month period, sick

and hospitalization rights shall continue as at present.
Qther benefits, including vacation allowances, shall cease
as of the first day of the first month of the severance pay-
ments. Any earnings in railroad service, or inoutside em
ployment, or any benefits received during the period covered
shal | not be used to decrease the severance paynents to which
the claimant otherw se woul d have been entitled. Disputes
as to the anount of the paynents shall be determned by the
arbitration provisions contained in the work-rules agree-
nment effective between ClJ and the craft organization to

whi ch t he employee hel d membership prior to the effective
date of the abandonnents herein."

Protected benefits relating to CiJ's abandonnent of operations in ~
sylvania Were established by the Interstate Commerce Commission Order of May o,
1972 i N ¥D-26559,

The question is: Didthe I.C.C. Order, rendered under and pursuant tc
Part |, Section 1(18),(29) and (20) of the Interestate Commerce Act, pre-empt ¢
pre-exi stingagreements relating to abandonnent when the CNI's operations in Per
sylvania were abandoned?

The answer to this question nust 3e in the affirmative. The pertinent
portions of Section L(18) and (20) read:

Section 1(18)

“# % * no carrier by railroad subject to this part shal
abandon all or any portion of a line of railroad, or the
operation thereof, unless and until there shali first have
been obtained fromthe Commssion a certificate that the
present or future public convenience and necessity permt
of such abandonment. %* * *"

Section 1 (20)

"The Commission shel | have power to issue such certificate
as preyed for, or to refuse to issue it, or to issue it for
a portion or portions of a line of railroad, or extension
thereof, described in the application, or for the partial
exerci se only of such right or privilege, end may attach

to the issuance of the certificate such terns and conditions
as In1ts judzment the public convenl ence ana necessity may
require. * * *" (Exphasis suppli ed)




_ - On May 25, 1971 the CNJ was authorized by the District Court to file a;
application with the I.C.C. pursuant to Section I, paragraphs 18and 20of the
I.C.A., for a certificate of present and future public convenience and necessity
permtting abandonnment of the ClJ's |ines and cperation-in Pennsyl vania. O der
No. 410). = On Decerter 20, 1971, the same District Court ordered the CNJ to sus-
pend al| operations in Pennsylvania effective April 1, 1972 (Order No. 445) pend
final decision by the I.C.C. on Finance Docket No. 26659. It was argued, before
the Conmission, at |east by one Organization, that "the matters herein properly
shoul d be treated as a single transaction required to be approved and authorized
under Section 5(2)(f), Rp 95) and that Section 1{18) proceedings are not proper
* % %", The apparent reason for propounding such argument Was argunent wag that
Section 5(2)(f) mandates protective conditions whereas Section 1.(18) does not.
The Cormission replied:

“# % % The Okmulgee Case, upon which uTu relies, fol | ow ng
the already referred-to statenent, recognizes thet Our pri-
mary concern i n abandonment proceedi ngs i S the preservation
of service for the public previcusly served by the abandon-
ing line. At pp. 640-1, the decision continues as follows:

"To avoid any hiatus in service, the Comm ssion
has authorized |ines being abandoned to be ac-
quired by other carriers under section 1(18) im
nedi ately after the abandonnent, ruling that there
is nothing in the act which requires that 2 line of
railroad, the abandonnment of which hos been per-
mtted, shall be taken cutofservicefor any par-
ticular period of time, before we may authorize
another carrier to acauire the line or portion

t hereof . See' ErieR. Co. Acquisition 2751.CC
679, 686, and the cases cited thereat.

The Conm ssion concluded that the proceeding was not a coordination or
consol i dation under Section 5(2)(f). The Conm ssion decided the application of
the Carrier for an abandonnent was properly before it under Section 1{18) and (20,
and rejected the Organization's argutents to the contrary.

The Conmi ssion applied the provisions of Section 1(i8)and (20) to the
abandonment proceedings here in question and in doing so it also i nposed protec-
tive conditions for all the employes invol ved. The Conmi ssion's parer to I npose
such condi tions i n ebandonment cases was recogni zed by t he Supreme Courtin Inter-
st at e Cormerce Commiszsion, €t al vs. Railway Labor Executives Associ ation, 315 U.S
373, Admttedly., where there 1S a consolTdation or a coordination. the Commissior
I's required to inpose protective conditions for the employes affected. The i Ssue
before the Court in|.C C <+, R.L.Z.A., suora, Was Whet her the Comm ssion had the
power t 0 impose condi t10NS 1 N abandonment Cases.

That decision clearly recognized the Conm ssion's exclusive power to
establish or not to establish protective conditions which were to be inposed in
abandonnents in order to effectuate "the public conveni ence and necessity". The
question in each abandonment case then becomes what conditions, if any, are reason
able and just. The Cozmission has the exclusive authority to examne the facts
end evidence, and deci de whether any protective conditions should be inposed. Tha
I's exactly what the Commission di d in thisecase. They considered the evidence and
argument presented by various organizations, including the R L. E A end C.R.U.,
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t he policy-making bciies for Railway Unions. These ~roups i nsisted on various
protective conditic:zs being i mposed, including thos set fer<hin |.C C s{(2)}(¢
New Orl eans conditions: Burlington conditions, and .. combination Of Burlington
and New Orleans conditions.

_ In the exercise of its discretion, the |.C C decided that certain pr
tective conditions should be inposed but flatly rejected the formilas advanced

the enpl oyes.

On page 123 of its Findings, the Comm ssion said:

"Employeat i ons. Inposition of protective conditions
'S nol Indatory wuder the statute governing section 1(18)
applications., however, they may Se-inposed-in our discre-
tion based upon the facts and circumstances under consid-
eraticn. We affirmour earlier holdings herein that the
applications of CiJ and LV are properly before us under the
provi sions of section 1(18).We reject the enpl oyees' ar-
gunents to t he contrary.

"' There are rmany Situations wherein abandonments permtted
are made subject to conditions that the carrier or carriers
invol ved provide satisfactory enployee protectionto of f-

set the injury that othervi-e Woul d be visited upon employees
and their famlies. The e -loyee protestants fail to con-
sider that the applications herein involve railroads under
‘reorgani zation, and that each applicant is located in the
East, which is peculiarly afflicted by weakened railroad
systenms al so in bankruptcy or otherwi se affected by dire
financial conditions  The situstion herein scpeersto be
treated by these protestants 1n the same <erzs that woul d

be gpvlicaele | N abandonments O lines and cterstion Of
distinctl:  recporous railreads WNEP € savings made passible
DY an =bandonment should | N equity be shared by tile carrier
and I't's adversely aff ect ed enployees., EBut here, tine savings
are necessary 10l the preccrvation Of essentisl rail Service,
whi ch in turn »reserves jcbs SNd might eventuallv Create
more jobs. Even if CNJ and LV assented t O hich cost en-
ployee guarantees, we would refuse to imcose the elaporate
conditieons referred to in the briefs of the eroloyee organi-
zations. 10 0O otkerwise, would D€ neglectiil OT our obli-
gation 1 O sareguard [N€ vuclje's Vilal ITnterest I1n trans-

portation.” ( Enphasis supplied

On page 124 the Commission said:

"W certainly are not convinced thnt the effects upon CuJ
and L&NE enpl oyees woul d be such that the overall public
conveni ence and necessity requires denial of the application
of cxJy and Lv. The record indicates that certain non-opera-
ting enployees of CNJ would be able to nake clains for
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"attrition protection under the February 1965stabiliza-~
tion agreenent. * * * that about half t%e enpl oyees of
chT and LaWE in Pennsylvania would be hired to operate
the lines sought by Lehigh Valley * * %, The abandon-
nents all owed herein may be the only neans of assuring
CMI's abl |1ty t0 continue @S an operating railroad. of
Itself. that weuldé have the effect of preserving the ma-
jority of the jobs of present enployees in New Jersey."
( Emphasissuppl i ed)

A close reading of this portion of the Order underscores the Commission
intent --

"Certnin non-operating enployees of CHJ would be able to
meke clains for attrition protection under the February 7
stabilization agreenent * * *,"

The operative phrase is "CiJ enpl oyees" -- those remaining inthe actis
ermloy Of (11T meeting eligibility requirements of the February Tegreement, The
Order exciudes those cut of f through t he abolishments resul ting fromabandonment
of operations, or declining to exercise their seniority.

The Cormission's authority t 0 impose nrotective conditions i S W t hout
question. In so doing, it provided-nmoderate employee protective conditions "fair
and reasonable" to o1l the crmloyes. Thus, it cannot be concluded, as Petitioner
contends, trat it would be just and reacomabtle™ to continue lifetime protective
payments for a segment Of the work force and "inpose noder at e erployee protective
condi tions for the remaining erployes”. That contention ignores the Conmission's
categorical assertion that it would not inpose thecee costly benefits envisaged by
t he Burlington, Oklahoma Or Like provisions - which runonly for a 4-year period.

Following i ssuance of the Order of June 2, 1972, t he UTU, under date of
July 3,1972 filed a Petition for Reconsideration arguing, anong ot her things, tn
the Cormission erred in failing to recognize the proceeding as a Section j(2) pro
ceeding and that the | abor conditions set forth in the Order are arbiguous.

- Under date of July 3,1972, RL.E A petitioned for reconsideration and
clarification of the Commssion's Report and Order, including amendment of the
Order so as to:

"Provide affected CiJ enpl oyees with a minimum of one
year's severance pay in lieu of the ninety days as pro-
vi ded;

"Provide that affected ciJ enpl oyees furloughed in an-
ticipation of the abandonments authorized in the Oder
be protected:

"Delete any reference to the amount of vacation, or com
pensation in lieu thereof, an enployee is entitled to
recei ve,




"Provide that any interpretation designed to deny former
CNJ erployees WNO have secured tenporary employment Wth
Lehi gh valley equal benefits afforded other affected cig
enpl oyees, is inconsistent with the intent of the Order;

"Include a provision in the Report specifically reservs
ing jurisdiction to entertain and dispose of disputes
arising out of the interpretation and application of
‘the novel protective conditions the Comm ssion has seen
fit toinclude * % %' "

By Order of Septenber 11, 1972 the Commi ssion denied thepetitions for
reconsideration and clarification, stating, in substance, that the petitions for
reconsi deration set forth no material facts or argunents in addition to those pr
viougly consi deredinthe proceedings; the findings in the report and order of
May 26,1072 were cdeguately cupported by the record; +he conditions which wvere
necessary for approval of the transaction were irposed vpon the CNT and the Lehi
Valley Rail road Compeny; there was presented no error of fact or law With respec
t 0 the matters corplained of Dby the petitioners; and no shoving had been rade wa
ranting reconsideration.

Bearins in mind that. the foregoing di scussion by the Conmi ssion estab-
liched t he indisputctle fact that the Order of the Comission overcame all p
vieusly-cxisding vrotective azreements, there can be no nerit to contending Carr
viol ated the vasic rul es agreement invol ving iob abelishment. Since the rorrsrly
cept cd stundard protective conditions vere superseded, it follows all agreements
i f any, relating toO obzondenment neeting the test of protective conditions were
super seded.

Comm ssi on g11luded to the February 7, 1955Kon-Ops Job Protection Agre
rent. However, it must be kept in mnd that asreerent does not deal with stando
ment and i s inapplicable in this issue. But were it operable in this case, it,
same as Other protective agreements di scussed in the Commission's Order, woul d &
been prea-empted.

Exam ning the Referee's Awards point - b}/-ﬁ_oi Nt emrhasizes the startling
weakness, if not deliteratcly inane reasoning, Of hi s positicn Which SO blatantl;

clashes Wi t h t he clarity Of Cormission's Order, and i s the reason for ClJ's di s-
sent to Award No. 20319.

Page 11: The Referee states:

"The Parties bave materially and sutstentizlly nmodified
t he Fetruary 7, 1965 lMediation Agreement * * %"

but fails to show any supporting evidence.

In fact, of the several agreenents cited in the Qinion, only one - nd
ed the February 7 agreenent:



Appendi x "B", Farch 1, 19567.

(1) Paragraph 11 nodified Section 50f Article 1 and
cenczelled Section 30f Article 1. Thefirst in-
vol vedlmwtm force reduction on an ennuat basi s
to €% of protected erployes. Tae latter naa per--
ritted @ matching percentage reduction on a month-
by-mont h basi s whenbusi ness declined nore than s5%.

(2) Paracravh 1 zave protective status to erployes hired
t0 March 1, 196& AS a result, but 7%of thel067
roster erployes benefitted.

In nc woy can these amendments, vhich were tolanced by azdvantages to
the Carrier, te accented as material and substantizl modifications. Teither the
bagic nor the Februwry 7 agrecmont were materially or substontially changed.

Page 13: Mere the Referee appears to indicate aszcer e
tial defense raisesd by Carrier, that the I.C.C, Order is a pre-cmp t on of zre-
existing cen HLicie and sayc: X ¥ ¥ Corrler’s position meritc ssricus consid-
eratica.” lis contsnticn that the N.R.A.2. hos ¥ % % jurisdiction over railron
employee disputes arising cut of the interpretztion and appli l
4—

1
cation of exisiing
collective Tarpaining agreements * ¥ %" {5 acorrect, ohcent fhe sircumstenses of
this iscue; nowelr, oro-emmticn by the I.C.0,
Hers the Teferee hacs pone corpleteoly off the track and fellowed the
4 ~r
route of 2 ${2){f) ~roceeding in absolute LlS“P’“”d of the analycis cf the Cou-

EATE

mission in determing CIJ's coce was properly heard under 1{13). ZEither tlroush
arrogonce or naivet:s the Referee writes, in the middle of Paze 1lh:

¥ ¥ We note howvever, that the I,C.C. in Finence
Docket To. 25059 lroceecea on the basis of Sectlions 1,
(18} and (20) ard not Section 5{2)(f) of the Interstate
Comrerce Act,”

but draws no evidence t0 bolster hiS subsequent determnation txat "black is
white".

Instead, the Referece al | udes t 0 earlier Awards (evideatly Third Divisic
Hos. 15028, ;)O”“Tadd 1ské0)and hol ds that they were correct. It is not for us
to debate that guestion. It is not the issue involved in Awerd Ko. 20319, And,
It is herethat the faferce causes seriouz questicns Of hi s objectivity to be
raiced; first, there is NO explanation Of the trancformation frcm an obvious 1(1f
situation -to as{2){f),vhichexists only in the mnd of the Referce; Second,
there 15 no hasis of Zact W thin the Railway Labor Act to support the wnilateral
opinion that "# % * at the minimum thi s Zeerd has cencurrent jurisdietion with

t he Interstate Commerce Cormicsion over disputes of the nature i nvol ved herei n.
* Ok ¥ "




An I.C.C. reqgulation is not an ordinance of a municipality, or a stat
or federal statute; it emanates froa a federal statute empowering the Interstat:
Comzerce COMM SSiOnt 0 regulate certainindustries, including the railway indus.
try. Tnerefore, under federal statue, an|nterstate Commerce Cormission Or der
or regulation is on the same footing as the federal statute or |aw

. There can be NO more preci se suthority to focus the Referee ON the fac
that his jurisdiction has been explicitly and definitely superseded.

From the |ast paragraph on page 14, we sense the Referee has become cc
fused by his oxm position. e Wites:

"This Board has ro power to interpret pertinent sections
of the Interstate Commerce ACt as t o Consressional I N-
tent o %o internolate the authorities vhich mayv be cited
in curtort of the c2i’ense of wre-emption by the Inter-

state Uormeree Cemmicsion. ® % %,

It seem he shoul d have stopped there since, as he wites, the doctrine of I.c.C
pre-erption | S clearly knowm.

What are "the basi ¢ and materisl differencesin collective bargain' -
agreements | Nvol ved" ugzon waich the Referee |eans, on page ], to solicCit ne. 2@
support for his cpinien Of Jurisdiction? The agreements 10 which he refers ce
bel Ng irvclved In S.3.A. Ho. £05, Awverd loc. 374, 375, 377, are ZRAC and BRE,
The scope, bul | etin ccsignment, senicrity rules are in some degree identical and
general | ycomparzhble,

BRAC, 235 and T-Division arc parties t 0 the February 7, 1965 Non-Ops
Job Protection Acreement and TC-Division | S SN integral segment Of the interna-

tional zZRAC organization.
Speaki ng nowto the point-by-point claim decisions:

1. V¥ agree with the Referee' s deci sion involving claimants named as
ineligitle because they were =ither working under the Dispatcher's Agreenment or
non-prot ected under the Februery 7 Agreement, Since this is a matter of record.

W agree Wth his deceision that claim Carrier "« * % allowed the trans-
fcr of werk of these rositions to con-scope enployees on * * % Seniority District
1 at Lake Junction and at Phillipsburg * * *" cannot be Sustai ned.

We di ssent in the decision that agreements were viol ated, for the rea-
sons her et of or e expressed.

. 2.  Wedissent. The Referee offers no line of reasoning to show vio-
lation of Article 11.

3.  Wedissent to that portion involving vacaticn paynent because I.”
FD 26659 dictated payment of but 3 weeks vacation in the aggregate.




Yad the organization been ready to negotiate cettlement of the i ssue
inlinewiththe I.c.c. Order's provisions, Carrier was willing to of fer sone
literalizotion. The Referee chooses to adopt the arbitrary position Of the or-
gani zati on arrzfuses t0 recognize t he unreasonableness of their approach. In
Its Order, the Comaission renoved from consi derati on the argument UPON Whi ch the
Referee lzans SO hravily that employes "# ¥ ¥ will be retained in service, sub-
ject to corpencation ¥ ¥ * until retired, discharged fOr cause Or othervise re-
noved by natural attrition.”

L, The construstion of the Referee’s argument lcading to his conclu-
gion, when weighed against the Cormission's Order, is ridieunlous. To zllow this
ward to stand would te a perversion of common sense, subcotontioted only by the
Alice-in-Wondorland recsoning of the Referec in calling an ctendonment a coordin

ation, and then app

Ezprezsio unius: The ercrescion of one thing is the exclusion of an-
other, The Referce's reasoning overlooks the indisputeble Tact that, in a coor-
dinaticn, two pariica chare in the cost of coperating, and ‘ncome derived from, a
Join*tly maintained nnd opcrated plunt. Az rvointed cout in itc suomission, CiJ nz
no voice cor cosgt in the gperation of its former lines in Pennsylvania, and deriv
no inccme therefrem. e discent.

April 1, 1972, a
nteble basis. 1t
st La obrerved thot, zricr to tha date of abandonmenti, organizaticn made no
overtures for reaching ejreement.  In his opinicn, the Referee gives not one elu
a5 to the raticnal leading to the decisicn. Ve dissent.

]
9]
(]

6. We apgree with the deci sion.

7. - 8.- 9. We dissent in the decision except the portion alloving
the Carrier +o deduct outsicde earnings, SUCh =mounts paid in accordance with
FD.26659, deni al of interest, znd limtation to only one reccovery, regardless
of the source.

jon

| N crdering rayrent Of the April 1, 1972 wage increszefor clai med em-
ployes (ona t i N Tictricts 1 and 2, who were not af f ected by FD-2£659),%the
Ref eree impliesthat his authority usurps that of the Feceral Court Overseeing
reorganizaticn Of the CilJ, which Tody had ordcred deferral Of that., and subse-
%uent wage increases, until stinulazadrelief had been achieved. The Referee
0es not possess such cuthority.

-~
os5e
o t
E

10. We agree with the deci sion covering this Iten.

This Award | S palpebly erroneous and, inits present form is a coxplet
n2lity and wve vigorously di ssent thereto.
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LABCR MEMCZER'S ANSWER TO CARRIER MEIBERS '
DISSENT TO AWARD 20312, DOCKET CL-20309 (Lazar)

The carrier members’ dissent to Award No. 20319 begs
the very question in issue. They presume each of their
contentions to be established and accepted positions.
They set forth nothing in support of their contentions
but self-serving conclusions embroidered with invective
and sarcasm.

The dissent sets forth as the issue to be decided
by the National Railroad Adjustment Board, a question
which is within the sole province of the courts - as
correctly noted by the Majority at page 14 of the Opinion.
It characterizes Majority Opinion statements recognizing
the existence of carrier contentions as acknowledgements
of the accuracy of those contentions. It substitutes
exaggeration for argument and confuses its hopes and
desires with reality.

The dissent relies upon two basic claims:_I/

1. The I. C.C. superseded the February 7,
1965 Agreement in imposing conditions

in the Pennsylvania abandonment cases.

2. The February 7, 1965 Agreement does not
apply to abandonments.

1/ The dissent also challenges the Majority’'s conclusion

~ that the parties had “materially and substantially”
modified the February 7, 1965 Agreement. (Dissent,
pp. 6-7.) In the context of this proceeding the
Issue of whether the modifications are “material
and substantial” is without significance since the
operative effect of the Commission’s order and the
Board jurisdiction are unchanged in either event.
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I.

JURISDICTION OF NATIONAL RAILROAD ADJUSTMENT BOARD
AND THE INTERSTATE COMMERCE COMMISSION ORDER

A. The Board's Decision on Jurisdiction.

The Majority determined its jurisdiction in this case
to be the interpretation of the agreements before it. Such
is the first order of business of any arbitration panel -
or, indeed, any tribunal - to which a case is presented.

The Majority determined it had jurisdiction to act
and that its jurisdiction had not been explicitly superseded
by actions of the Interstate Commerce Commission or any
other administrative, legislative, or judicial body. Such
action by the Majority is emminently proper. The
appropriate forum to challenge the action of the Board
is in the courts.

B. The Interstate Commerce Commission Order
in the CNJ Abandonment Cases.

The Majority’s jurisdictional decision would not have been

correct if_the Interstate Commerce Commission had held

explicitly that it superseded the provisions of the agreements

before the Board. The Interstate Commerce Commission,
however, held to the contrary further confirming the
propriety of the jurisdictional decision of the Majority.

At page one of the dissent there appears a contextually
lonesome but fatal admission:

“It has been the specific intention of the
Commission to leave unaffected all contracts
between a carrier and the representatives of its

employees uniss 1t*speciIfcally provides
otherwise ." (Emphasis supplied.)
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The contracts here involved are “contracts between a carrier
and the representatives of its employees”. The Commission
did not “specifically” supersede them. To the contrary,
it clearly indicated and acknowledged their continued
applicability. The contracts, therefore, by the dissent’s
own admission, continue to apply.

1. CNJ's Commitment to Observe its Protective

"Agreements and the Commission’s Reliance
thereon.

During the course of the hearings culminating in the
I.C.C.'s order of May 26, 1972, authorizing CNJ abandonment
of operations in Pennsylvania, the CNJ informed the Commission
that it would “observe its obligations under the agreements
in the event that abandonments” were authorized by the
Commission. ~ In its decision authorizing the requested
abandonments, the Commission acknowledged CNJ's commitment
to honor its obligations under the Agreement of February
7, 1965, and made quite clear the Commission’s recognition
of the effects of that commitment. At pages 91 and 92 of its
decision the Commission stated:

“A total of more than 809 present CNJ
employees represented by several employee
organizations have assurance of job protection
under a basic stabilization agreement known as
the ‘February 5, [sic] 1965 Agreement’. It was
negotiated by five non-operating unions and
virtually all railroad carriers in the United
States. Under its terms, CNJ and the other
carrier parties may abolish positions and transfer
work and employees. The carriers thercby_arc
required to maintainr a work force of protected
employees on an attrition basis AS LONG AS CNJ
CONTINUES I' S BUSINESS. Thus, lifetime protection
of employment and earnings is provided for
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those employees who had 2 years of service as of
October 1, 1964. The agreement sets forth a formula
for determining wage guarantees and provides that
forces may be reduced only if the business of
the carrier declines by more than 5 percent, not
to exceed 6% per year. Other provisions and
subsequent agreements and amendments also affect
CNJ's relationship with enplgovees. CNJ asserts
it would observe its obligations under the
agreements i1n the event the abandonments herein
are granted.” (Emphasis supplied.)

Again, at pages 124 and 125 of its decision the Commission
specifically acknowledged that its determination of the
type of employee protective conditions to impose in the
abandonment case was influenced by the fact that the 809
employees referred to above would be protected by

existing agreements:

“We certainly are not convinced that
the effects upon CNJ and L&NE employees would be
such that the overall public convenience and necessity
requires denial of the applications of CNJ and LV.
The record indicates that-certain non-operating
employees of CNJ would be able to make claims for
attrition protection under the February 1965
stabilization agreement; that employees 60 y-ears of
age or older couid elect retirement benefits:,
that about half the employees of CNJ and LENE in
Pennsylvania would be hired to operate the lines
sought by LV; that our denial of requested abandon-
ment of segments of main line and branch lines in
New Jersey would require retention of numerous
employees which CSJ had anticipated would be affected;
and that employees could claim available unemployment
compensation benefits and other temporary rights to
aid. The abandonments allowed herein may he the only
means of assuring CNJ's ability to continue as an
operating railroad. Of itself, that would have the
effect of preserving a majority of the jobs of
CNJ present employees in New Jersey.

"The extent of the protective conditions we
conclude should be Imposed are influenced bhv the
foregoing considerations.” (Emphasis supplied.)
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2. Dissent’s Attempt to Evade CNJ's Commitment.

The dissent, at pages 4 and 5, sets forth part of the
above quotation from pages 124 and 125 of the Commission’s
decision and argues that the clause “certain non-operating
employees of CNJ would be able to make claims . . .' should

be read “certain non-operating employees remaining in the

active employ of CNJ after the abandonments take place

would be able to make claims . . ." The dissent here
not only removes language from its context but literally
rewrites it to reflect the dissent’'s desire as to what
it wished the Commission had said. Unfortunately from
the dissenters’ point of view, the Commission said
precisely the opposite.

As noted above, the Commission explicitly held that
the type of conditions it imposed was “influenced” by
a number of listed factors, including the fact that “certain
non-operating employees of CNJ would be able to make
claims for attrition protection under the February 1965
stablization agreement”. Earlier the Commission noted
that “more than SO9 present CNJ employees” which included

those to be affected by the abandonments, had "assurance

of job protection” under the February 7, 1965 Agreement.
The Commission then accurately described the basic
protection afforded by that agreement and noted that CNJ
had committed itself to “observe its obligations under

the agreements in the event the abandonments are granted.”
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Certainly, no implicit reservation limiting Agreement
protection to those not affected can be attributed to
the Commission in light of its conclusion that “more than
809 present CNJ employees represented by several employee

organizations have assurance of job protection.” (Emphasis

supplied.)

Indeed, such an unspoken mental reservation on the
part of the Interstate Commerce Commission or the CNJ
in making its commitment to the I.C.C. would have been
manifestly absurd. The basic protection of an attrition
agreement - or any protection agreement for that matter -
becomes effective only when employees are adversely
affected. If the employees are not affected - in this case,
if they remain in active service - the basic protection
to which they are entitled never takes effect. In short,
the employees not affected do not need nor do they receive
the benefits of the agreement, including job protection,
until they are affected. The dissenters would hold that
what the CNJ meant when it committed itself to “observe
its obligations under the agreement” was that it would
not observe its obligations under the agreement to those
of the “more than 809 present employees” who would be
affected by the abandonments. If such was the position
of CNJ at the hearings, then CNJ misled the Commission,

the unions, and its employees.
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Such a mental reservation in the Commission’s
decision would be inoperative even if intended by the
Commission since the plain language of its decision
contradicts it.

3. The Effect of the Conditions Imposed upon
the Agreements.

The dissent argues that since the I.C.C. denied the
attempt of the labor organizations representing CNJ
employees in the abandonment cases to extend the February
7, 1965 type protection ‘to all employees, the I. C.C.
superseded the February 7, 1965 Agreement where it applied.
The clear language of the Commission’s decision as well
as the tradition and history of I.C.C. imposition of
protective conditions reject such a contention.

When the fact that the parties have executed a
protection agreement has been specifically raised in a
hearing before the Commission, the Commission’s imposition
of conditions extend only to those employees not covered

by such agreement. Seaboard Coast Line R. Co. - Merger -

Piedmont Northern Ry. Co., 334 1.C.C. 378, 386 (1969);

Illinois Central R. Co. and Illlinois Industries, Inc. -

Purchase - Mississippi Central R. Co., 334 |I.C.C. 282,

286, 289 (1969); Great Northern Pacific and Burlington

Lines, Inc. - Merger, Etc. - Great Northern Ry. Co., et al.,

331 1.C.C. 228, 278-279 (1967); Pennsylvania R. Co. -

S —
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Merger - New York Central R. Co., 327 I1.C.C. 475, 545 (1966);

Kansas City, Kaw Valley Railroad, Inc. Abandonment, 271

I.C.C. 705, 712 (1949).

In the CNJ abandonment cases, the Commission imposed
a novel formula of protection based upon a number of
considerations including the CNJ commitment that '""809
present CNJ employees have assurance of job protection”
and “would be able to make claims for attrition protection
under the February I®65 stablization agreement.” This
is basically the same procedure adopted by the Commission
in many cases without interfering in any way with existing

protection agreements. See, e.g., Kansas City, Kaw Valley

R. , Inc. Abandonment, 271 I1.C.C. at 712 (1949), and Southern

Ry. Co. - Control - Central of Georgia Ry. Co., 331 I.C.C.

151 at 169-171 (1967).

Clearly then, the Commission’s protective conditions
in the abandonment case were deliberately designed around
the continued effective application of the protective
agreements to the affected employees. The Majority,
therefore, was correct in its jurisdictional determination.

1.

APPLICATION OF THE PROTECTIVE AGREEMENTS
TO ABANDONMENTS

The disscnt contains the following unsupported and

erroneous conclusion at page 6:

“Commission alluded to the February 7, 1965
Non-Ops Job Protection Agreement. However, it
must be kept in mind that agreement does not deal
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with abandonment and is inapplicable in this issue.

But were it operable in this case, it, the same as

other protective agreements discussed in the

Commission’s Order, would have been pre-empted.”

As noted above, the Commission decision itself
repeatedly recognized and relied upon applicability of
the February 7, 1965 Agreement to the abandonments it
authorized. Furthermore, the changes which occurred
in the operations of the CNJ as a result of the
Pennsylvania abandonments were operational and
organizational changes of the first magnitude and, as
such, were subject to the plain, literal language of
the Agreement.

In both its application and interpretation of the

protective agreements, the Majority was correct.

Labo'r Metier
9-3-T74



