A

RATIONAL RATIRCAD ADJUSTMENT BOARD
Bward Number 20321
TH RDDIVISION Docket Number SG-2013h4

Joseph A. Sickles, Referee

(Brotherhood of Railrcad Signalmen
PARTIES TO DISFUTE: (
( The Chesapeaka and Ohio Railway Compeny
(Chesapeake District)

STATEMENT OF CIAIM: Claim of the System Coumittee of the Brotherhood
of Railroad Signalmen on the Chesapeake and Ohte
Railway Company (Chesapeake District) that:

(a) The Carrier vi ol ated the current Signalmen's Agreement,
particularly Scope Rul e 1, on August 6and again on August 19, 1971,
vwhen it assigned or allowed employes NOt covered | n said Agreement to
renove, transport, and hook back- up an electric motor used to power
oe of the air compressors that supler air +to the retarders at Stevens
Bump, Ky. As & result, we now ask that

(b) The Carrier pay Signal Maintainer H. H. Clark and Sig-
nal Maintainer Helper E, V. Cotcamp a total of four (&) hours each at
their time and one-half rates of pay for the viclation cited in part
(a) of this clsim, [Carrier's File: 1-86-299/

CPINON OF BOARD: cCarrier Utilized employees Not subject t 0 the Agree-~
. . ~ ment between the parties to performcertain work
deal |dng with air conpressors used for supplying arwhich operates cr

retarders.

The Organization alleges a violation of its Scope Rule:

"Thi s agreenent wesrates of pay, hours of service, and
wor ki ng conditions of all employes engaged im the main-
tenance, repair and construction of,,.car retarder systens..."

The Organization relies upon Award No. 9210 (McMahom) Whi ch
resolved a dispute between these same parties. In that Award, which
consi dered the same Scope Rule, the Board considered certain |abor re-
quired in wiring two 75 horsepower conpressor metors, Which notors
were to be used to operate air conpressors necessary for operation of
the car retarder system The Board noted that the Agreenent provided
for the maintenance, repair and construction of carretarder systems,
and itcont ai ned no exceptions or modifications, The Board concl uded
that the Scope Rule did not Iinit, in any manner, the size, capacity,
or installation of electric notors, such as were under consideration
in that case.
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In the instant dispute, it appears that we are concerned
with a 250 horsepower conpressor. The Carrier asserts that the com
pressor furnishes air for use in the car retarder system but it is
not am integral part of that system because it also provides air for
other purposes. The Organization counters by stating that the prine
purpose of the conpressor is to operate the retarder system

Vi have carefully considered the assertions of the parties
and the cited Anards. We do not feel that Award No. 12411, between
these parties, disposes of the issue; but rather that Award No. 9210
controls. W are unable to determne a significant difference between
the type of claimsubmtted there and the one here under consideration
especi al |y when ome notes that the Scope Rule does not linmt the size,
capacity or installation of electric notors.

In any event, another factor conpels us to refuse to deny
the claim It was noted, while the matter was considered on the prop-
erty, that "This case involves the sane overall principle as involved
I n'several other grievance itens which have been recently filed...".
In its Submission to the Board, the Carrier points to the simlarity
between this claim and clains submtted here in Dockets SG 19574 and
SG 19658. This Board has issued Awards in both Dockets (19850 and
19852). The Board hel d that Docket SG 19574 was"...almost on ail
fours with that involved in Anard No. 9210, between the sane parties
and involving the same agreenent in asimlar issue." The Award
concerning Docket SG 19658 sustained the claim for the same basic
reasons.

It has long been held by this Board that we shoul d not, at
a later date, with adifferent Referee participating, substitute out
judgment for that in a precedent Award, unless we are unequivocably
convinced and can f£ind that the prior judgment is wthout support.
See Award 11788 (Dorsey) f or example. This iS significantly t he case
when the same parties and Sane Agreement provi sions are invol ved. Upon
a review of the prior Awards between the parties (and having contem-
plated Awards dealing with simlar issues concerningother Carriers)
we are not convinced that Awards 19580 and 19582 are pal pably erron-
eous .

. Notice was given to the International Brot herhood of Elec-
trical Wrkers. The Board has fully considered their contentious as
presented to the Board.

Concerning the claim for conpensation, the Carrier notes
that the Gaimnts were on duty and under pay at the tine, and con-
sequently Urges that uo Damage Award be issued. This Referee has
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previously determned, on a nunber of occasions, that full enploynent
Is not a deterrent to awarding damages. However, we note that Caim
ants seek time and One-half rates ofpay as a remedy. As we review
the Docket in its entirety, we see no hasis for a Damage Award of prem
iumpay. Accordingly, we will only sustain the claimtothe extent of
requiring payment at the straight tinme rate of pay.

FINDINGS: The Third Divisien Of the Adjustment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dis-
pute are respectively Carrier and Enployes within the neaning of
the Railway Labor Act, as approved June 21, 1934

~That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement wasVviol ated.
AWARD

Claim (a) sustained.

Claim(b) sustained to the extent-set forth in the Opinion
of the Board.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 4‘(/ ‘

Executive Secretary

Dated at Chicago, Illinois, this 12th day of July 1974.



