1o
N

A
Yok o

~aweed

NATI ONAL RAIZRQAD ADJUSTMENT BOARD
Award Nunber 20331
TH RD DBl ON Docket Number CL-20195
Dana E. Eischen, Referee
Br ot her hood of Railway, Airline and Steamship

Cl erks, Freight Handlers, Express end
St ati on Employes

CGeorge P. Baker,-Richard C. Bond, and Jervis Langdon, Jr.,
Trustees of the Property of Penn Central Transportaﬂon
( Conpany, Debtor

(
(
PARTI ES TO DISPUTE: §

STATEMENT OF CLAI M C:tl].a.m of the Syst emCommittee of t he Brot her hood (GL-7292)
that :

(a) The Carrier violated the Rul es Agreement, effective February 1,
1968, particularly Rule 6-A-1, when it assessed discipline of dismssal on
E. R Draper, Crelespatcher Collinwood Yard, Cl evel and, Chio, \Wstern
Region.

(b) Claimant E. R Draper's record be cleared of the charges brought
against him on March 9, 1972.

(c) Claiment E. R Draper b-e restored to service with seniority and
al | other rights unimpaired, and be compensated for wage | 0ss sustained during
the period out of service, plus interest at6% per amnum conpounded daily.

OPINION OF. BOARD: Claimant, a regularly schedul ed crewdi spat cher em the 7: 00
a.m to 3:00 p.m.shift at Carrier's Collinwood Yard, was
heI d out of service on March 8, 1972 and di sm ssed from servi ce effective March
1972 fol | owi ng an investi gat| Ve hearing i Nt 0 an occurrence of March 5, 1972.
He essential facts out of which the instant claimarose are not in serious dis-
put e.

On Sunday, March 5, 1972, Claimant reported for his regularly schedul ed
assignment at 7:00a.m In addition to his regular assignment he was schedul ed
also t0 work the second trick from 3:00 p.m to 11:00 p.m By his own adm ssion,
Claimant was under the influence of an al coholic beverage while on duty ea the
day in question. Unrefuted testinony of the other crew dispatcher em duty March
5, 1972 shows that Claiment when he reported for the first trick exuded an al co-
hol i ¢ arcme, Was- unabl e t o per f or mhis wor k and, accordingly, did not commence hi s
assigmnment until 11:30a.m  Moreover, Claimant was in possession of two revol -
vers which he admtted discharging while on duty during his second trick between
3:00 and 11:00 p.m This occurrence was reported to the Pean Central Police
Department Whose of ficers investigated the incident.

Claimant subsequent|y was hel d out of service and served with a
Noti ce of Trialor Investigation to be held onMarch 13, 1972 i n connecti on
withthe following:
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"Failure to properly perform your duties as Crew Dispatcher
on job G 23 on Sunday, Marech 51972 whereby you failed to
conduct yourself in such a manneras not to bring discredit
upon the Company, acting with hostility and disregard for
Conpany interest and consumed and had in your possession

al cohol i c beverage while on duty as Crew Dispatcher.”

The record shows that Claimant attended the investigation on
March 13,1972 and Was acconpani ed by a representative of the O ganization,
Petitioner herein. At the hearing, Cainmant asserted the adequacy of the
notice and opportunity to be heard, and forthwith stated on the record that
he wished to "plead no contest" to the specifications listed in the Notice
of Trial or Investigation. After affirmatively admtting the detailsin
connection with the discharge of firearns and influence of al cohol occurrence
on March 5, 1972, Claimesnt through his representative urged Carrier to con-
sider his prior good service record in assessing his liability.

On March 27, 1972 Claimant was advi sed of his dismssal from service
for the offenses occurring Mareh 51972. Subsequent appeals to Carrier for
change in the discipline assessed were deni ed and the clai multimately Was
appealed t 0 our Boar d.

Petitioner contends that ¢laimant was effectively denied procedural
due process on the grounds that the Notice of Trial orlnvestigation was con-
fusing and i npreci se and that the investigation was inproperly denominated a
"trial™ at its outset and later correctly labled an "investigation" by the
hearing officer. Moreover, Petitioner maintains that evenif arguendo the
I nvestigative hearing was procedurally sound and fairly conducted the assess-
ment of discharge inthis case was excessive, unreasonabl e and an abuse of
discretion by Carrier.

Carrier on the other hand urgesthat. the recordshows adequate notice,
procedural regularity and fux1 conpliance with due process. Moreover, Carrier
points out that Cainmant has admtted onthe record seriousi nfractions of
rules regul ating safe and proper conduct while on duty. In these circunstances
Carrier mai nt ai NS that #s deci sion to discharge C ai nant can not be construed
as an unreasonabl e exercise of its undoubted authority to discipline employes
for offenses while on duty.

Careful amalysis of the record revealsthat the Notice was suffi-
ciently explicit to advise Claimant of the subject of the investigation and
that his conduct was the focus of investigative inquiry. There 1s nothing
in the record to suggest that Caimant was in any nanner msled or prejudiced
in his defense by the formof notice. |nour judgmentthe Notice complies
with the requirements Oof Rul e 6-A-10f the Agreement between the parties that
an enpl oys be given "witten notice in advance of the investigation of the
exact offense charged”.
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Nor can Claimant find confort in the Petitioner's allegation of
procedural irregularity incident to the hearing officer's initial danomination
of the hearing on the property as a "trial". Therecord shows that almost
immediately upon entering the prior reference in the record, the heaving
of ficer corrected himself and the record retrospectively by properly cap-
tioning t hat hearing as an "investigation". This is not to say that Pe-
titioner is incorrect in asserting that there is nore than a mere semantic
difference between a "trial” and an "investigation” and that the proper pro-
cedure on the property is the latter. However, in |ooking beyond the form
to the substance of the instant proceedings the Petitioner here attacks, We
find that aside from the initial m sl abeling the hearing was conducted as a
fair and impartial i nvestigation, consistent with the requirements of the
Agreement.

Petitioner urges that the ultimate penalty of dism ssal was un-
reasonably excessi ve and that a | esser penalty is indicated £from the record.
W& have not ed Claimant's apparent|y unblemished record prior to the i nstant
offense.  However, the record shows that Carrier's findings are supported by
substantial evidence including Claimant's adm SSi ons; and that nene of Claim
ant!* procedural or substantive rights were violated. [In these circunstances
and considering the nature of the offenses we cannot say that Carrier acted
arbitrarily, unreasonably Or capriciously in assessi ng di scharge. Therefore

we find no valid basis for substituting our judgmemt for the disciplinary
action taken by Carrier and the claimmmast be denied. See Awards 12438,
12738, 13674, 1557k, 19433 et al.

FINDINGS: The Third Division of the Adjustment Board, uponthe whol e record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi t hi n t he meaning of the Reilway Labor
Act, asapproved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That t he Agreement was not vi ol at ed.
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Claim deni ed.

wemer [ Foedoe

Execut | veSecretary

Dated at Chicago, Illinois, this 31lst

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

day of July, 1974,



