NATI ONAL RAI LROAD ABJUSTMENT BOARD
Award Nunber 20342
TH RD DI VI SI ON Docket Nunber SC-20142

Joseph A Sickles, Referee

(Brotherhood of Railroad Signal men
PARTI ES TO DISPUTE: (

(Chicago and North Western Transpestation Conpany

STATEMENT. OF CLAIM Cdaimof the System Committee of the Brotherhood of Rail~
road Signalmen on the Chicago and North Vestern Railway

Company t hat :

CJaimNo. 1.
(a) On or about July 6, 1971, the Carrier violated, and continues

to violate the provisions of the Memorandum Agreenment applicable to District
.8ignal Foreman effective July 1, 1956, when it failed to bulletin and/or
appoint a District Signal Foreman fromthe Signalnen's class after M. J.
Chal apty retired as District Signal For-.

(b) The Carrier now be required to reinburse M. J. Schuhrke the
difference between his rate of pay and that of the District Signal Foreman's
fromJuly 1, 1971, and continuing until Carrier conplies with the Agreement.

[Carrier's File: 79-17-667

CaimNo. 2.

(a) On or about November 20, 1970, the Carrier violated, and con-
tinues to violate, the provisions of the Memorandum Agreement applicable to
District Signal Foreman effective July 1, 1956, when it failed to appoint a
District Signal Foremen from the Signalmen's class after it wasbulletined to
the District Signal For- and no bids were received.

(b) The Carrier now be required to reinburse M. T. Aliges the
difference between his rate of pay and the District Signal Foreman's rate of
pay, starting 60 days prior to the date of this e¢laim and continuing until
Carrier conplies with the Menorandum Agreenent.

JCarrier's File: 79-17-657
OPI NI ON OF BOARD:  In Novenber, 1970, the District Signal Foreman at Mayfair

. fetired. The Carrier bulletined the position but when no
bi ds were received, it did not appoint an enployee to the position.

Upon the retirement of a District Signal Foreman in July, 1971, the
Carrier neither bulletined, nor £illed (by appoi ntment) the position.

Both clains are submtted here under the Organization's contention
that Section 9 of its Memorandum Agreement requires that all new or vacant
-positions of District Signal Forenen of thirty (30) days or more duration,
will be bulletined for aperiod of ten (10) days and if no applications are
received fromqualified foremen in the district, the position will be filled
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by appointment of the best qualified {adividual in the signal men's class
in the district. The Organization contends thatthe wording of the memo=
randum i S nmandatory and that a failure to fill the positions is a viola-
tion.

The Claimant asserts that Carrier violated Article V, Section
| (a) ofthe Agreenent by the mammer in which initial denials of the claims
were conducted. The quoted section of the Agreement requires a denial to
contain witten reasons for such disallowance. The denials of the clains
stated, "l can See no rule to base this claimon and therefore, your claio
I S denied."

W have reviewed the authorities cited by the parties concerning
the sufficiency of answers to clains. We note that the quoted denials w7ere
in response to elaims which were thensel ves not specific and nmerely alieged
a violation of the Menmorandum Agreememt When the Carrier failed to appoint
enpl oyees to t he foreman's classification,

Upon the facts of this record, we are unable to conclude that the
Carrier violated the mandates of the Agreement as alleged by Claimant.,

The Carrier asserts thatClaim No. 2 ig barred because a cl ai m was
not submtted within the mandatory sixty-day period Of the failure to appoint
to the foreman's position. The Organization concedes that nore than Sixty
days el apsed, but urges that its claimis of a "eontinuing nature." We be-
lieve that the claims are deniable, on their nerits and consequently, it is
unnecessary to consider the di spute conceming the patura Of the claims,

The Carrier defends its actionon the ground that it abalished both
positions. Concerning CaimNo. 2, the Carriex states that it abolished the
position when no one submtted a bid. Concerning ClaimNo. 1, Carrier asserts
that it abolished the position upon the retirement of the former incunbent.

A bulletin was issued on Novenber 5, L971, confiming thatthe positions had
been abol i shed.

W believe that it is firnly established that in the absence of an
Agreenent restriction, a Carrier may abolish a positiem, See, for example,
Speci al Board of Adjustment e, 371, Award No. 13 and Third D vision Award
No. 14738 concerning these same parties. Morasver, on the property, the
Organi zation conceded that fact when it stated:

L

"W agree with the first part of Mr,....'s denial that

there is nothing in the schedul e which requires a cer-

tain nunber of District Signal Foremen,... This claim

however is not based on the number but on the Menmorandum

Agreement. If the carrierdid not want to fill tha posi=-

tion they coul d have abolished the position whan . . . . re=

tires.. . ."
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In direct reply, Carrier cited the above |anguage and stated:

"rhig in fact i s what was done."

There is a suggestion that the delay in issuing a bulletin regard-
ing the abolishment of positions (rather than issuing a notification coinci-
dent with the alleged abolishments) constitutes an admissionthat, in fact,
the positions were not abolished at the times stated by Carrier.

Wiile there is dispute as to whether Rule 36 of the Agreenent is
applicable to Foremen, nonetheless, the type of notification nentioned there
does not apply here. Qher than that reference, we have searched the per-
tinent documents in vain to discover any obligation by Carrier to issue any
formal or informal bulletin or notification, orally or in witing, concerning
abol i shment of positions. Thus, we conclude that a belated notification is
not, in and of itself, an admssion. |f there were a sharp factual dispute
under which Caimant asserted that the position continued to exist during the
time in question or that some individual performed duties of the allegedly
abol i shed position, then, a belated bulletin might be of some evidenciary
value i n determining such a fact dispute. But no such argunents or conten=
tions arc advanced here.

The record fails to show that Carrier did anything other than abolish
the positions; which was their right. W will deny the claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Divigion of the Adjustnment Board has jurisdiction over
the dispute involved herein; and

Thatthe Agreenment was not viol ated.

A WARD

d ai ns deni ed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
5 By Order of Third Division
A ’
srreste_ [0 0, Foiee L.
Executive Secretary

Dated at Chicago, Illinois, this 318t day of July, 1974.



