
NATIONAL RAILROAD ADJUSTMENT BOARD
Award %mber 20345

THIRD DIVISION Docket Number MW-20372

Joseph A. Sickles, Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(The Texas and Pacific Railway Company

STATEMENT OF CLAIM: Claim of the System Committee of the Bro-
therhood that:

(1) The Carrier violated the Agreement when it refused
to permit Trackman Driver Ben Rogers to displace a junior trackman
driver.

(2) The Carrier further violated the Agreement when it
failed and refused to allow Trackman Driver Ben Rogers holiday pay
for Friday, March 31, 1972 (System File K 247-4969).

(3) Traclanan Driver Ben Rogers be allwed eight (8)
hours' holfday pay for Prf&y, March 31, 1972, aigbz (8) hours'
pay at tha trachm driver’ 8 atrd&t  tim rate for April 3, 1972
~tbcdiffu-btruap~hc~dh~bscPpltdrrthe
trackas driver'8 rate sad what ha lua bee8 pafd at the tracbmi's
rata beghnbg a April 4. 1972. bumuofthevielItirmrtfrrrrrl
to vehi8 Put (1) of tbia clA%.
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The pertinent Memorandum of Agreement provides:

"In negotiation of the basic agreement rules this date,
'Trackmen-Drivers' have been listed in the Scope Rule.

When a motor vehicle for use on the highways is assigned
to a track or section gang, one position of traclosan shall
be established as 'Trackman-Driver' and such position
shall carry an hourly rate of six cents above the track-
man rate on the gang.

The establishment of a position of 'Traclosau-Driver' on
a gang does not preclude other members of the gang from
driving the motor vehicle assigned to the gang, and Rule
28 of the basic agreement shall not apply.

A trackman to be qualified for assismmant  to the oosi-
tion of 'Trackman-Driver' must. at his own expense,
secure and maintain a commercial vehicle operator's
license for the state where the position is headauar-
tered. OUGQ muentation of tha reauirad licanae to
the Diaclct Ewiuer. the lcttara 'TD' with abbmia-
ticm of tba state iaauilu the llcanmavill ba &own
omo8ite the trm's n8m 08 the senioritp ro8ter of
mchm.

Tr8ckmaArMywt-isemslicir~ImduEu&a3arll
to pBsitiBm of 'h-reiver'unl8u they are qsnli-
aladwhanluungapplicatlonfrJrffad-oarthiav
tallatiod pad& Br’tI3 -8i.w di.spl&umat righu,
tbsywststum~awh~ tbamnhraf~
UounaBdtlm ~dataoftbaaamL"(um&T-
swri4 m-wP~~)

cTlrtnm,~urtsth8thhuthenewuuyoper8tnr’s
liaaw:huuvubu8~ uodrrth8temof&~
mnt;amiiraaninrtaE~in. Awvrdingiy,hewutmsd8tbathe
Sbdd~lUWUpcrnLtrcdt8di8pl8Uthltfrmior-lhi~.

In its Suhiaaion to ~&is Board, CardaT usaru.tbrt
pmw~ of m operator', lianw  is not the wle cri&rti for
. Tr-Driver pBd.tllm. It msta th8t Fn SPT St&e* m
applicwt nwd Bnt demmatrrti  wv!l.ns ability. c alW~ re-
fars to a rcfuaal to allarutasuru"  drlvara~to Opcrrrr Its re-
hislw, aad alhIdes tB ability to lmdwd write; etc.
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However, on the property the Carrier's refusal to allow the
displacement was rather vague and inconclusive. Although it appears
that Claimant was "disqualified" on April 3, 1972, the stated reasons
appeared to have been an unidentified overexpenditure of time and un-
reliability when Claimant performed driving duties previously at Mar-
ingouin.

We do not concur with Carrier's position that possession of
an appropriate operator's license is not the sole criterion. Carrier
entered into an Agreement which provides for a 6c per hour differential
for Trackmen-Drivers. That Agreement limits qualification to securing
andmaintaining  a license in the appropriate state. We my not write
exceptions to a rule when the parties themselves saw fit not to do so.
See Award 11668.

We do not, in this Award, preclude Carrier from making an
argument, in an appropriate case, that an employee's performance of
driving duties has a bearing upon his retention of the right to con-
tinue in that position. But such issue is not properly before us in
this case. Carrier stated a "disqualification" in April, 1972, baaed
mal.legBdevelltsa.taprwi'Jutip. AN pointed out by tha Qrgmi-
zatim aB the pwperty:

TlSeBorrdfiTAdatlmt -simddh8wblwnal~to
displece 411 April 3, 1972.

B-wehavefd~ti -sltoddhavebse8rll.med
to ctisplwe  cm his next rcgubrwrkday  CApdl 3, 19?2).  we find timt
he ww emi!Aed  to holiday pcy fm Mamh 31, 1972.
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FIXDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and Employes irithin the meaning of
the Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim sustained.

NATIONAL RAILROAD AD.TllST;TMFF;T RnARn
By Ordar of Third Division

Executive Sacretary

Dated at Chicago, Illinois, this 31st day of July, 1974.


