
NATIONAL RAILROAD AD.JlJS~ BOAN)
Award Number 20346

THIRD DIVISION Docket Nmber TD-20456

Joseph A. Sickles, Referee

(American Train Dispatchers Association
PARTIES TO DISPUTE: (

(St. Louis-San Francisco Railway Company

Sm OF CLAIM: Claim of the Aisedcan Train Dispatchers Association
that:

(a) The St. Louis-San Francisco Railway Company (hereinafter
referred to as "the Carrier"), violated the effective Agreement between
the parties, Articles III(a) and IV(k) thereof in particular, when it
failed and refused to compensate Claimant Train Dispatcher C. E. Doggett
at time and one-half the daily rate applicable to trick train dispatchers
for service performed on Position No. 34 Friday, September 29, 1972.

(b) Because of said violation, Carrier shall now be required
to compensate Claims& Doggett the difference between one (1) day's corn-
pensation at the pro-rata daily rate and time and one-half the daily rate
applicable to trick train dispatchers for September 29, 1972.

OPINION OF BOAED: The basic facts giving rise to the claim are not in
dispute.

Claiwnt was a Guaranteed Assigned Dispatcher. Re was used on
temporary vacancy on Dispatcher Position No. 22 with assigned hours of
11:30 p.m. to 7:30 a.m., Friday through Tue&lay, with Wednesday and Thurs-
day as raat days.

Claiaaat ullllt off duty at 7~30 a.m. on Wadneaday,  but was used
on anothar position (No. 34) from 3:30 p.m. to 11:30 p.m. on Friday.

Claimant aIlegea a violation of Articles III(a) and IV(k) of
the Agraesmtbcc~thaCarrisrrafruadto~ca~eClaimmtatt~
and o-half the daily rata for setice performed on Position No. 34 on
Friday, September 29, 1972.

A number of provisiona of the Agreement are referred to by the
partiu in thair prosecution and dafenae of the claim, Those Agrm
sections are quoted belcw:

"AmxS.E III

Rest Deye, v8atim and Eellef service

(a) Iha D=Ys
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"1 . Each regularly assigned train dispatcher will be
entitled and required to take two regularly assigned

days off per week as rest days, except when unavoid-
able emergency prevents furnishing relief. Such
assigned rest days shall be consecutive to the full-
est extent possible, Non-consecutive teat days may be
assigned only in instances where consecutive rest days
would necessitate working airy train dispatcher in ex-
cess of five days per week. Any regularly assigned
train dispatcher, who is required to perform service on
the rest days assigned to his position, will be paid at
rate of time and one-half for service performed on either
or both of such rest days.

2. Extra train dispatchers who are required to work as
a train dispatcher in excess of five consecutive days
shall be paid ona and one-half timas the basic straight
time rate for work on either or both the sixth or seventh
days but shall not have the right to claim work on such
sisth or seventh days.

3. Rest day or days, as providad for in paragraph 1 of
this section (a), mans the uumber of hours a8 shown bc
low shall elapse betweeutke time required to repo* cm
tke day preceddng rest day or days and the time required
to raport follouing the re8t day or daya. Ttm aams
d&ini&~willrpplytosl~&oreeventIdaysusdezpaxa-
gT8pk 2 ofthd,J saction (a). maaa dafinitimu vill not
apply in case of traasfara account txaindiapatchers ax-
- - .

72 ba~8 49 hoarr

56hmu8 32kaxTs

1
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(k) Temporary Vacancies

Temporary vacancies or new positions of sixty
(60) i;ys' duration or less may be filled without bulle-
tining as hereinafter provided in this Section (k).
Regularly assigned train dispatchers in the seniority
district will be permitted to temporarily transfer to
such temporary vacancies or new positions, or to positions
made vacant by such temporary transfers, in accordance with
their respective seniority; the position finally made vacant
by such rearrangement of force will then be assigned to the
senior qualified extra train dispatcher on the seniority
district.

(1) Moving fromCue Aasigmsantto  Another

1. A train dispatcher moving from one assignment
to another under the provisions of this Agreement may do so
on any day such m aasdgmmu is aoh&&dto uo*withmt
regard to the rest days of the assignment from which he
aoveeandwillautoarti~ly~-~rondirforu,~~Fng
rest &ye,oft.basa~ toschhmww. AtuindfS-
patchervhowrksamret&nfiva  (S) conaaattiveday8inmv-
-fEplomevilt -dLl.h-td-
foratthepmrnterete.

"A??zmzxITmm, 2,

-m-

ITIS-:
(1) Thr ,re/.mfll e8sxblUh a minimm of tro (2) but

nob B thu fmr (4)--w--
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"in the Central Train Dispatching office at Springfield;
said positions to be bulletined and assigned in accordance
with the provisions of Article IV (j) of the effective
schedule agreement, except as to assigned hours, rest days,
and territory; compensation to be shown per position worked
but not less than rate of trick train dispatcher,

(2) Guaranteed Assigned Dispatchers will be paid under
the applicable Agre-t provisions, with a minimu of five
(5) days for each work week, Monday through Sunday, in which
fully available, and rest days need not be consecutive,

(3) Compensation for service shall be in accordance
with applicable Agreamut prwisious, except time-and-oue-
half rate shall be payable for either or both the sixth or
seventh day of extra work in a work weak, but not in the
case of the sixth or seveuth day when more than one work
week is involved,

(4) Incumbents of Guaranteed Dispatcher positions will
ba used on the same basis as extra train dispatchers, except
the Guaranteed Assigned Dispatchers will be used as senior
extra train dispatchers (seniority to prwail as b-m the
incumbents of the poeitions herein provided for), and avail-
able Guaaatead Assigned Dispatchers shall ba placed on auy
resultant vacancies in preference to extra train dispatchers
andwil.lrieneinw'G uuurtaadAaaigaadDiapatchar'evea
though filling temporary vacancies as provided by Article IV
(k) of the effectivs schedule agreement, Incumbents of Guar-
autaed Dispatcher poaitiona willnotbe used inauother craft
wkileaoawigne&adthe gwrancw IureFn provided for alull
atcme only to the assigned inoumbmts of tha positious herein
provided for,

(5) Guaramter tism pafd Gwrwntwd &aignadMapuchera
may be used for learning road, training or assisting other
dispatchers, in which evant a day on which au& training or
assistauce is nquirad shall be considered the sams aa s day
onwhichtr~dis~~rerrrice~parfolaad.

(6) Guarantee tima will be paid at rate of trick train
dispatcher.

(7) - aermmuttillb- affective October  1, l%S,
ad shall crmtimu in full force and effaot uutil it is changed
under the provisiona of the EailwayI.aburAot, u aw&ed: pro-
vided, however, that it may be terminated and cancelled as of
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"March 31, 1966 upon not less than thirty days advance
written notice by either party hereto. Should this
Agreement be terminated or canceLled as provided herein it
shall have no further force and dffect except as to trans-
actions occurring during its life time."

The Organization claims that the wording of the Agreemast, with
specific reference to Article IV(l) 2 requires the Claimant to observe
the rest days of the assignment after completing the work week of the
assignment, Accordingly, the Claimant asserts that the rest day duration
of Article III(a) 3 is gwerued by the rest day duration of the position
which Claimant left, in this case, seventy-two (72) hours,

The Carrier notes that under Appeudix Item i/2, incumbents of
Guaranteed Dispatcher positions will be used on the ssme basis as extra
train dispatchers, Accordingly, the Carrier argues that Article III(a) 3
only required a fifty-six (56) hour rest day duration because that section
specifically so states with reference to extra train dispatchers.

After a thorough review of the record, theBoard is of tha viav
that the duration of the number of hours of rest to which Claimant was au-
titled controls the dispute, i.e., fffty-six vs. seventy-tvo hours,

Both putiaa have citdhmrds to the Board in support of their
re-epecciveccxaebu. Th8Cudu pointeouttimtthelcuzdatauadupal
bytbSO#-didEOt~tbSdiUhUbU-t&~
rkdtbawauw=~ust~=~* maath8tsuafB
opimiaEaftksao8ai8domtspMk~-af~ ofrut~w
douotsthutba~-afATtlclem(a,eMch- - - -
berofbaAzawhi&-titutaam.8td8Y,rr WYPkfdbrfptc
theBadip-l8hl&l6hwdlazs,sMch~~~tbwe
- - l5mmuqwQlw&mxe~~thAutdscftn3by-
dwlte.t&-rfn--

I&~-,atln@&tln-baudattnoerarmuia
bttleputiw. InntY.dm ~JthehudcTd
Achin8gaim8tthb- . , , - a  Ed Az&ch m(4,  a
other8,for8fdlure~paytfme8d -T8.t8othecl8imautbweb.

lWt-WS8GWTEhSdAW&Wdl%SpUdW~~tC
poryv. - - - - tevaeQ~arusdmy,hers
notpddutim~9ru, ~Aw.ul~tbet:

~saptdvr25,l96rardrrofAgmaEtt doesnot-
wtiwl.ly~Allafrdm-~-~nllw~Te-
spect te timd.gbss of cmaat#i~~~,..~tz~tite
Canhr.~ tw7se&etfr-:rwt ~-*r-poskt%m m. 35 I&4-
ma&y md lwd8y m Wyatlm~O~-drpbr,UELd
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"have done so. But the position bulletin, as required in
paragraph (l), apparently listed the rest days as Wednes-
day and Thursday. This being the case, Claimant automatic-
ally assumed those as his rest days under paragraph (1) of
Article IV..."

Awards 18427 aad 18428 (O'Brien) considered factual circumstances
much similar to those before this Board. The Opinion of the Board in 18427
stated:

"The parties, the issues, and the Agreement involved
herein are the same as were involved in Award 18411. We have
reviewed that Award and do not find it to be in palpable
error. It is controlling herein and the claim will be sus-
tained."

The Carrier relies upon a number of Awards of Public Law Board No.
300 (Moore). Case No. 22 dealt with an alleged violation concerning asslgn-
ment to temporary vacancies. That Award determined that when a Claimant is
assigned to temporary vacancy, he does not assume all of the conditions of
the assignment including the rest days. In reaching its conclusion, Award
No. 22 held that Appendix Item No. 2 is controlling over Article IV(k), and
noted that Guaranteed Assigned Dispatchers are used on the same basis as
extra train dispatchers. Case No. 24 of Public Law Board No. 300 concerned
a failure to compensate a Claimant at premium rates for service performed on
a rest day. The Award cited Award No. 22 for the propositiou that the Claim-
ant did not earn rest days of the temporary vacancy, but that working condi-
tions were controlled by Appendix Item No. 2. Awards No. 26, 29, and 31 were
consistent with Awards 22 aad 24.

Howaver, Award No. 17 of Public Law Board No. 300 considered a
claim dealing with a temporary vacancy (Position No. 2) which was worked by
the Claimant therein oa December 22, 23, 24 and 25. The Claimant was re-
quired to fill a temporary vacancy ou Position No. 7 on December 26.

The Organization contended that because December 26 was a rest day
of Position No. 2, the Claimant was entitled to time and one-half for being
required to work on the rest day of that position. The Board found that
Claimant could not be moved to another temporary assignment on the rest day
of the first temporary assignmeat. Thus, because Claimant was required to
perform service on the rest day of the temporary assignment that he was fill-
ing, he was entitled to the difference between the pro rata rate aud the time
and one-half rate.

Finally, we have considered Award No. 62 of Public Law Board No.
588, dealing with the same parties. While that Award did not deal with the
precise issue before the Board in the instant dispute, it did rely upon Award
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No. 18411. Although "incumbents of Guaranteed Dispatcher positions will
be used on the same basis as extra train dispatchers...", Public Law Board
No. 588 concluded that said language does not automatically replace all of
the Schedule Agreement rules with respect to the rights of Guaranteed
Assigned Dispatchers.

It noted that Article IV(k) permits regularly assigned train dis-
patchers in the seniority district to'temporarily transfer to a temporary
vacancy, to a new position, or to positions made vacant by a temporary traus-
fer in accordance with seniority. Award 62 of Public Law Board No. 588 stated:

"The mere fact that a renular Train Dispatcher is also a
Guaranteed Dispatcher do& not deprive him of his seniority
rights: nor does it chance his designation to that of an
extra dispatcher. He may be used on the same basis as an
extra train dispatches but consistent with his seniority
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we do not conclude that that language disposes of the dispute and adhere to
the explanation of that language as contained in Award 18411 and Award 62
of Public Law Board NO. 588. 'rJe note that Guaranteed Assigned Dispatchers
are paid under the applicable Agreement with a minimum of five days for each
work week and that rest days need not be consecutive. A full review of the
Appendix does not compel us to conclude that the Guaranteed Assigned Dis-
patcher is considered as an extra train dispatcher as those terms are used
in Article III(a) 3. While a Guaranteed Assigned Dispatcher may be used on
the same basis as an extra train dispatcher, Guarantee Time is paid at the
rate of trick train dispatcher.

The Board concedes that this matter is not free of all doubt and
concedes that reasonable minds may differ on the appropriate application of
Article III(a) 3, as reasonable minds have apparently disagreed in the past
as is evidenced by the conflict in prior Awards. Nonetheless, upon a con-
sideration of the entire record, the Board is of the view that the Claimant,
under the facts of this record, was entitled to a seventy-two hour elapsed
time from duty. The record shows that his elapsed time was sixty-four hours,
Accordingly, the claim till be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and *loyes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute immlved herein; and

That the Agreement was violated.

A W A R D

Claim sustained.

NATIONAL RAILROAD ADJUSTMPRT BOAW
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 31st day of July, 1974.


