NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 20346
THRD DIVISION Docket Mumber TD- 20456
Joseph A Sickles, Referee
(Anerican Train Dispatchers Association

PARTI ES TO DI SPUTE: ¢
(St. Louis-San Francisco Railway Conpany

STATEMENT OF CLAI M Clhai mof the Amertcan Train Dispatchers Association
that:

(a) The St. Louis-San Francisco Railway Conpany (hereinafter
referred to as "the Carrier"), violated the effective Agreement between
the parties, Articles Ill(a) and Tv(k) thereof in particular, when it
failed and refused to conpensate O aimant Train Dispatcher C. E. Doggett
at time and one-half the daily rate applicable to trick train dispatchers
for service performed on Position No. 34 Friday, September 29, 1972.

(b) Because of said violation, Carrier shall now be required
t o conpensate Claimant Doggett the difference between one (12] day"s com=
pensation at the pro-rata daily rate and time and one-half the daily rate
applicable to trick train dispatchers for Septenber 29, 1972.

CPI NI ON CF BOARD: ghe basic facts giving rise to the claimare not in
i spute.

Claimant was a Guaranteed Assigned Di spatcher. He was used on
tenporary vacancy on Dispatcher Position No. 22 with assigned hours of
11:30 p.m to 7230 a.m, Friday through Tuesday, with \Wdnesday and Thurs-
day as rest days.

Claimant went Of f duty at 7:30 a.m, On Wednesday, but was used
on another position (No. 34) from3:30 p.m to 11:30 p.m on Friday.

Claimant alleges a violation of Articles Ill1(a) and IV(k) of
t he Agreement because the Carrier refused to compensate Claimant at time
and one-half the daily rata for service performed om Position No. 34 on
Friday, Septenber 29, 1972.

~ Anunber of provisions Of the Agreement are referred to by the
parties i N their prosecution and defense Of the claim, Those Agreement
sections are quot ed belows:
"ARTICLE | | |
Rest Duys, Vacation and Relief Service

(a) Rest Days
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"1. Each regularly assigned train dispatcher wll be

entitled and required to take two regularly assigned
days off per week as rest days, except when unavoi d-

abl e energency prev:nts furnishing relief. Such

assigned rest days shall be consecutive to the full-

est extent possible, Non-consecutive reat days may he

assigned only in instances where consecutive rest days

woul d necessitate working any train dispatcher in ex-
cess of five days per week. Any regularly assigned
train dispatcher, who is required to perform service on
the rest days assigned to his position, will be paid at
rate of time and one-half for service performed on either
or both of such rest days.

2. Extra train dispatchers who are required to work as
a train dispatcher in excess of five consecutive days
shal | be pai d one and one-hal f zimes the basic Strai ght
time rate for work on either orboth the sixth or seventh
days but shall not have the right to claimwork on such
si:th Or seventh days.

3. Rest day or days, as provided for in paragraﬁh 1 of
this section (a), oeans the number of hours a8 shown be-

| ow shal | el apse between the time required t 0 report on
the day preceding rest day or days and the tine required

t 0 report following t he rest day or days, The same
dafinition will spply to sixth or sevemnth days under para-
graph 2of this section (a). These definitions will not
appl y in case Of transfers account train dispatchers ax-

2 One
Con~ Day Off
secutive (Mt
Durys Con~
off sacutive)
Begularly assgigned train
other than
relief traim dispatcher 72 houxrs 49 hours
Relief train dispatcher 56 hours 32 hours

Extra train dispatcher
(paragraph 2) 56 hoaxs 12 hours"
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"ARTI CLE IV
Seniority
(k) Tenporary Vacancies

1, Tenporary vacancies or new positions of sixty
(60) days' duration or less may be filled wthout bulle-
tining as hereinafter provided in this Section (k).
Regul arly assigned train dispatchers in the seniority
district will be permtted to tenporarily transfer to
such tenporary vacancies or new positions, or to positions
made vacant by such tenporary transfers, in accordance with
their respective seniority; the position finally mde vacant
by such rearrangenent of force will then be assigned to the
3eniqr qualified extra train dispatcher on the seniority
istrict.

(1) Moving from One Assigmment to Anot her

1. Atrain dispatcher moving from one assignment
to another under the provisions of this Agreement may do so
on any daﬁ such aa assignment | S scheduled to work without
regardt0 the rest days of the assignment from which he
moves and will autometicaily assume the conditioms, ineloding
rest days, of the assigmmeant to which he mowes, 4 train dis-
patcher who works more than five (S) consecutive days in mov-
ing from cone assigmmeat to another will be coopessated theve-
for at tive pro rata rmate.

2. A train dispstcher who woves up on 2 tempeExry

regular aszipmmnt orf move up on another ssgignment on either
of tha two rest days of ths assignmest from which he mowss,
except that if he lost cos day wmoving from his Tegular assige-
mant to the tasporary sascigrment by Teasom of the Hours eof
Law, he may Teturn £O0 his regular assignment or mowve
andthar on the second rast day of the sssigrment
which he mowes."

!
|

i

"APPENDIX ITEM No. 2.
MEDRANIN OF AGRERMENT
IT IS AGREED:

(1) The Compmmy will establish a mintmam of two (2) but
not mote them four (4) Guarsntessl Assigned Dispatchwr positinns
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"in the Central Train Dispatching office at Springfield;
sai d positions to be bulletined and assigned in accordance
with the provisions of Article IV (3) of the effective
schedul e agreenent, except as to assigned hours, rest days,
and territory; conmpensation to be shown per position worked
but not less than rate of trick train dispatcher,

(2) Quaranteed Assigned Dispatchers will be paid under
the applicabl e Agreement provisions, Wi th a minimm of five
(5) days for each work week, Mnday through Sunday, in which
fully available, and rest days need not be consecutive,

(3) Conpensation for service shall be in accordance
Wi t h appl i cabl e Agreement provisions, excepttime-and-one-
hal f rate shall be payable for either or both the sixth or
seventh day of extra work in a work weak, but not in the
case of the sixth or seventh day when more than one work
week is involved,

(4) Incunbents of CGuaranteed Dispatcher positions wll
be used on the same basis as extra train dispatchers, except
the Guaranteed Assigned Dispatchers will be used as senior
extra train dispatchers (seniority to prevail as b-m the
i ncunbents of the positions herein provided for?, and avai | -
abl e Guaranteed Assigmed D Spat cher s shall be pl aced on any
resul tant vacancies in preference to extra train dispatchers
and will remain as "Guarantesed Assigned Dispatchar' evan
though filling tenporary vacancies as provided by Article IV
(k)of the effeetive schedul e agreenent, Incunbents of Guar-
anteed Di Spat cher positions will not be used in another craft
while so assigned, and the guaraatee hexein provi ded for shall
accmde gn]! y to the assi gned incumbents Of the positions herein
provided for,

(5) Guarantes time pajd Guaranteed Asgignad Digpatchers
may be used for learning road, training or assisting other
di spatchers, in which event a day ea Whi ch sueh training or
assistance | S required shal | be considered the same as a day
on which train dispatching service is performed.

(6) Guarantee time Will be paid at rate of trick train
dispatcher.

(7) This Agreement will become af f ective Octoberl, 1965,
and shal| continue in full force and effect wneil it i S changed
under the provisions Of t he Railway Labor Act, as amended; I O-
vi ded, however, that it may be terminated and cancelled as of

B
R VR OR |
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"March 31, 1966 upon not less than thirty days advance
witten notice by either party hereto. Should this
Agreenment be termnated or cancelled as provided herein it
shal | have no further force and <Zfect except as to trans-
actions occurring during its life tinme."

The Organization clains that the wording of the Agreement, With
SEecific reference to Article Iv(1) 2 requires the Claimnt to observe
the rest days of the assignment after conpleting the work week of the
assignment,  Accordingly, the Claimnt asserts that the rest day duration
of Article Ill(a) 3 is governed by the rest day duration of the position
whi ch Claimant | eft, in this case, seventy-two (72) hours,

The Carrier notes that under Appendix |tem#2, i ncunbents of
Cuaranteed Dispatcher positions will be used on the same basis as extra
train dispatchers, Accordingly, the Carrier argues that Article Ill1(a) 3
only required a fifty-six (56) hour rest day duration because that section
specifically so states with reference to extra train dispatchers.

After a thorough review of the record, the Board i S Of the view
that the duration of the nunber of hours of rest to which Claimaat was au-
titled controls the dispute, i.e., fffty-six vs. seveaty=two hours,

Bot h parties have cited Awards t 0 { he Board in Support of their
respective contentions, The Carrier points out that the Awards ralisd upon

POTALY VACADCY. - - - - to wotk on 4 ast day, but was
not paid at the pramizm tate., The Ammid concluded that:

"The Septenber 25, 1965 Msmorandum of Agreememt does not suto-
matically replace all of the schedule agreemest rTules with re-
spact to the rights Of Cosrantesd Assigned Dispatchers...if the
Carrisr wantad to make the rest days for pegition No. I5 Hed-
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"have done so. But the position bulletin, as required in
paragraph (1), apparently listed the rest days as \dnes-
daY and Thursday. This being the case, O aimant automatic-
ally Fssuned those as his rest days under paragraph (1) of
Article ITV..."

Awar ds 18427 and 18428 (O Brien) considered factual circumstances
nuch sinilar to those before this Board. The Qpinion of the Board in 18427
stated:

"The parties, the issues, and the Agreement involved

herein are the sane as were involved in Award 18411. W& have
reviewed that Award and do not find it to be in palpable
er.ror.d It is controlling herein and the claimw !l be sus-
tained."

The Carrier relies upon a nunber of Awards of Public Law Board No
300 (Moore). Case No. 22 dealt with an alleged violation concerning assign-
ment {0 tenporary vacancies. That Award determned that when a Claimant i S
assigned to tenporary vacancy, he does not assune all of the conditions of
the assignment including the rest days. In reaching its conclusion, Award
No. 22 held that Appendix Item No. 2 is controlling over Article 1V(k), and
noted that Quaranteed Assigned Dispatchers are used on the sane basis as
extra traindispatchers. Case No. 24 of Public Law Board No. 300 concerned
a failure to conpensate a Claimant at premumrates for service performed on
a rest day. The Award cited Award No. 22 for the proposition that the daim
ant did not earn rest days of the tenporary vacancy, but that working condi-
tions were controlled by Appendix Item No. 2. Awards No. 26, 29, and 31 were
consistent with Awards 22 and 24.

However, Award No. 17 of Public Law Board No. 300 considered a
claimdealing with a tenporary vacaney (Position No. 2) which was worked by
the Cainmant therein on December 22, 23, 24 and 25. The Cainant was re-
quired to fill a tenporary vacancy om Position No. 7 on Decenmber 26

The Organi zation contended that because December 26 was a rest day
of Position No. 2, the Claimant was entitled to time and one-half for being
required to work on the rest day of that position. The Board found that
Cl ai mant could not be noved to another tenporary assignment on the rest day
of the first tenporary assigoment. Thus, because Claimant was required to
performservice on the rest day of the tenporary assignment that he was fill-
ing, he was entitled to the difference between the pro rata rate and the time
and one-half rate

Finally, we have considered Anard No. 62 of Public Law Board No
588, dealing with the same parties. Wile that Award did not deal with the
precise issue before the Board in the instant dispute, it did rely upon Award
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No. 18411. Although "incunbents of Graranteed Di spatcher positions will
be used on the same basis as extra train dispatchers...", Public Law Board
No. 588 concluded that said |anguage does not autonatlcally replace all of
the Schedul e Agreement rules with respect to the rights of Guaranteed

Assigned Dispatchers.

It noted that Article IV(k) permts regularly assigned train dis-
patchers in the seniority district to temporarily transfer to a tenporary
vacancy, to a new position, or to positions made vacant by a tenporafg trans~
fer in accordance with seniority. Award 62 of Public Law Board 588 stated

"The nere fact that a regular Train Dispatcher is also a
Quaranteed Dispatcher do& not deprive himof his seniority
rights: nor _does it change his designation to that of an
extra dispatcher. He nay be used on the same basis as an
extra train dispatches but consistent with his seniority
rights., Once assigned to a position he may not be bumped by
a junior dispatcher, He is not on the extra board. He is
entitled to occupy an assigned temporary pogitiom umtil it
is ended uniess displaced by a train digpatcher with graater
seniority in the districet.” (underscoring supplied)

The various Awards do not attempt to distinguigh ths apparemt in-
consistancies noted above.

With the record in the posture noted abowe, and recogniving an ap-
parent comflict in authority, we have fully reviewed all prowisions of the
basjic Agresment and Appemiix Itam No. 2.

The Carrier suggests timt it is not proper to considar smy pro-

of the Agresment not citad and ralied upom whils the mattar wss com-
sidersd on the property. "Vhila we woxid oot find a viclation of s prowision
of an Agresmmnt whichk was not raissd on the propsrty, nonethelsss, the satire
AgTesmmmt iz befors us znd we fesl Chat it 13 appropriate to view othmr sec-

;

Item 4 of Appendix Item No. 2 clsarly racognires that Gearsotesd
Assigned Dispatchers will £ill tesporary vacancies as provided in Articie
(k). Arzicle TV(k) deals with WUmpENEwYy vacanciss. Article IV(1l) rafers
dispatehers on temporary vacancies sand statas that they will not be per-
mitted to Teturn to a Teguiar asdiENER 0T MOwe Up on another sewignmest on
either of the two rest dsys of the sV from which he mowss, wirh cer-
tain exceptions not here metarial,

g4

We have fully considersd Appemdix Item No. 2 and note that Cuarsntaac
Dispatchers will be usad on the zame basis as extra train dispatcharz. However,

.
g
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we do not conclude that that |anguage disposes of the dispute and adhere to
the explanation of that |anguage as contained in Award 18411 and Award 62

of Public Law Board No.588. wWe note that Guaranteed Assigned Dispatchers
are paid under the applicabl e Agreement wWith a mninmumof five days for each
work week and that rest days need not be consecutive. A full review of the
Appendi x does not conpel us to conclude that the Guaranteed Assigned Dis-
patcher is considered as an extra train dispatcher as those temms are used
inArticlerrz(a) 3. Wile a Guaranteed Assigned Dispatcher may be used on
the sane basis as an extra train dispatcher, CGuarantee Time is paid at the
rate of trick train dispatcher

The Board concedes that this matter is not free of all doubt and
concedes that reasonable mnds may differ on the appropriate application of
Article Ill(a) 3, as reasonable mnds have apparently disagreed in the past
as i s evidenced by the conflict in prior Awards. Nonethel ess, qun a con-
sideration of the entire record, the Board is of the view that the C aimant,
under the facts of this record, was entitled to a seventy-two hour el apsed
time fromduty. The record shows that his elapsed time was sixty-four hours,
Accordingly, the claimwill be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934,

_ That this Division of the Adjustment Board has jurisdiction over
the di spute involved herein; and

That the Agreenent was viol ated.
AWARD

C ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOAW
By Order of Third Division

sest__ Al P sams

Executive Secretary
Dated at Chicago, Illinois, this 31st day of July, 1974.



