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NATIONALRAILROAD  ADJUSTMgNT BOARD

THIRD DIVISIGN
Award Number 20358
Docket Number CL-20298

Irwin M. Lieberman,  Referee

(Brotherhood of Railway, Airline & Steamship
( Clerks, Freight Handlers, Express and
( Station Efwloves
( (Formerly +ra&portation-Cowunication  Division, BRAC)

PARTIES TO DISPDTE: (
(Norfolk and Western Railway Company (Lake Region)

STATEHEET OF CLAIM: Claim of the General Conmfttee  of the Transportation-
Caication Division, BRAC, on the Norfolk and West-

ern Railway (Lake Region), GL-7316, that:

1. Carrier violated and continues to violate the Agreement be-
tween the parties when, cosrsancing  August 11, 1971, it requires and per-
mits trainmen and other employeea to use the telephone for the purpose of
blocking trains and handling train orders at stations or locations as here-
inafter shown.

2. Carrier shall compensate G. A. Leeth, Operator at Canton
Yard, a two hour call payment in accordance with Paragraph (A) of Media-
tion Agreement of February 23, 1962, for each occurrence that trai-
use the telephone for the purpose set forth above at Canton Yard, com-
mencing August 11, 1971.

3. Carrisr shall also compensate the first-out, idle extra
:

telegrapher, or the senior idle telegrapher observing his rest day in
case no extra telegrapher is idle, payments in accordance with Paragraph
0) of Mediation Agreement of February 23, 1962, for occurrences at
locations other than Canton Yard where trainmen or other employees use
the telephone for the purpose set forth above, cmcing August 11, 1971.
CARRIER WCEBT TC$AN-71-3 COMM. WCKEIT c-71-9

OPINIONOFBGARD: Rior to August 11, 1971 Carrier had maintained three
saven day telegrapher positions at its Canton Yard.

These positions included the responsibility for using tha telephone for
relaying instructions to block trains, handle train orders and other mes-
sages involving train movements throughout the Canton Terminal. This
activity was all under the instruction of the Yardmaster who had the re-
sponsibility under Time Table Rules for all such movements. This manner
of operating had begM in January 1932 when the Operators were instructed
by Carrier to relay the Yardmaster's instructions to the appropriate train
crews, and continued uninterrupted until August 11, 1971. On that date
Carrier abolished the second, third and relief Operator positions at Canton
Yard and reduced the first shift position to six days par week, with
assigned hours of 7:00 A.M. to 4:00 P.M. Thereafter the first Shift Operator
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continued to function as in the past xming instrucions by telephone
to train crews with authority for movements within tne Tanninal; for all
traiu mwements outside of the Operator's assigned hours the Yardmasters
issued instructions by telephone to the train crevs. This latter activity
is the basis of the dispute herein.

The Petitioner relies principally ou Rule 26 which deals with
handling of train orders, but also cites Rule 1 and the Mediatiou Agree-
ment of Eebmary 23, 1962. Those rules read as follows:

'mLE 1 - SCOPE

This agreement will govern the vorkiug condi-
tions and rates of pay of telegraphers, agents,
telephone operators (except telephone switchboard
operators), agent-telegraphers, agent-telephoners,
manager-telegrapher, telegrapher-clerks, levermen,
towermen, tower and train directors, block opera-
tors, staffmen, operators of mechanical telegraph
machines, and other combined classifications listed
in the accompanying wage scale, all of whom are
hereinafter referred to as 'employes'."

"RULE 26 -RANDLINGTRAINORDW

It is not the disposition of the Railroad to
displace employes cwerad by this agreement by
having trainmu or other employes operate the tele-
phone for the purpose of blocking trains, handling
train orders or massages. This does not apply to
train crews using the telephone at the ends of pass-
ing sidings or spur tracks in cormunicating with the
operator."

'~DIATION Acxmmi~ OF PRRRUARY 23, 1962

In the application of Rule 26 it is agreed when
such service is performed ou any day by au employe uot
covered by this agreement (except Train Dispatchers)
the followlug shall apply:

(a) At a station or location where telegraphers are
employed, a call (Rule 5) will be paid to the off-duty
telegrapher assigned at the location whose tour of duty is
nearest (either begiuniug or ending) to the time of the
occurrence aud at one man stations such call shall be paid
to the telegrapher assfmed thereto.

* * * * * * *
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"(d) At a location where a telegraphar position has
never beau established the first-out extra telegrapher
shall be allowed three (3) hours' pay at the minimum tele-
grapher's rate for each occasion except if 0~0 or more
occurrences are within a three (3) hour pe.riod, only three
(3) hours' pay will be allowed. If this occurs on more
than three (3) days at any location in any period of seveu
(7) consecutive days comaencing L2:Ol AU each Monday, a
mininarm of eight (8) hours' pay for each day shall be allowed.
If no extra telegrapher is idle on that date then payment
shall be allowed to the senior idle telegrapher who is ob-
serving his rest day on that date.

It is further agreed that the minimum telegrapher's
rate for the purposes of applying Articles (B), (C) and
(D) of this agreement is $2.425 per hour.

NOTE: The above provisions shall not apply under emergency
conditions defined as follows:

Severe weather disturbances; unforeseen track conditions or
obstructions; failure of fixed signals; engine or equipment
failures which interfete with the normal operation of trains;
unusual delays which could not have been foreseen when train
was at previous telegraph office; casualties; accidents; or
any unforeseen situations arising where life or property may
be in jeopardy requiring insaediate attention, which could not
have been anticipated when train was at previous telegraph
office."

Petitioner's arguments ere based in part on the proposed Award
of Public Law Board No. 431 and the settlement of the cases before that
Board in the agreement reached on August 18, 1970. The settlement of Case
No. 1 of that docket sets forth that: "Carrier is violating the Rules L
(Scope), 2 (A) and 26 of the Telegrapher's Agreement by requiring and/or
permitting employees not cwered thereby to operate the'telephone at
Ming0 Yard, Ohio, for the purpose of sending and/or receiving massages."
With respect to Rule 26, Petitionar argues:

'Rule 26, is clear and free of ambiguity. It provides
that the Carrier will not displace employees cwered by the
Agreement by having trainmen or other employees operate the
telephone for the purpose of blocking trafns, handling train
orders or messages. It also provides that this does not ap-
ply to train aews using the telephone at the ends of passing
sidings or spur tracks in coreaunicating wfth TILE OPWATCW.
For more than forty years the parties have recognized that the
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"use of the telephone by trainmen within the Canton
Terminal to communicate with the Operator at Canton Yard,
was within the exception of Rule 26. But, it is clearly
in violation thereof when the trainmen use the telephone
for the purpose of blocking trains in ccxmunicat~ with
the vardxaster. If this were not the case, this work
would not have been assigned to the Operators at Canton
Yard more than two decades ago."

Carrier presents a number of argument.9 to justify its actions.
First, Carrier states that the work in question is usually and histori-
cally performd by Yardmasters, is not work belonging exclusively to
operators, and is not work reserved to Operators by the Scope Rule.
Carriar further urges that the proposed Awards in Public Law Board No.
431 were never adopted and should be ignored and further that the
Awards in Public Law Board No. 782 dealing with a related issue and the
same parties should not be considered since they deal with a holiday
question and may be distinguished from this dispute. Carrier argues
that the movements involved in this case are all within the Teminal
Yard limits under the complete authority of the Yardmaster and no road
territory movements are involved. Carriar states that the decrease in
yard activity made it both feasible and economical in August of 1971 to
eliminate the second and third trick and relief operator positions at
the Canton Yard; this simply r-ed the unnecessary intermediate posi-
tions which relayed verbal yard movement instructions from the Yard-
masters to crews of yard engines or trainmen.

Both parties to this dispute have submitted numerous Awards in
support of their arguments. A study of these Awards does not reveal a
consistent pattern of reasoning which supports either position; either
the Awards deal with tangential issues or are in diametric opposition.

(e. g.: Award 13222 versus Award 11667) In view of the history of the
dispute on this property in previous cases, we believe it would be
appropriate to evaluate this case on its merits, since there are no clear
specific controlling precedents.

The Scope Rule in the Agre-t is general end would under most
circumstances require proof that the work inwlved has been performed his+or-
Foally smd customarily system-wide by employea covered by the Agreement,
to establish exclusivity. In this dispute, however, Rule 26 is a special
Rule which supercedes the Scope Rule with respect to the issues in dis-
pute, thus making system-wide proof unnecessary. Rule 26 contains language
which seams abundently clear and unambiguous; the last sentence in particu-
lar applies to the issue in dispute. The Carrier appears to agree with the
Organization's interpretation by virtue of the language agreed to in the
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settlement of Case No. 1 of the docket assigned to Public Law Board No.
431, which is quoted above. Furthermore, Carrier has made assertions
but has presented no evidence whatever to support its contention that
trainmen and yardmea have always used the telephone to obtain instruc-
tions from the Yardmaster asto their movements in yard limits, not only
at Canton but at other yards. To the contrary, the only evidence con-
tained in the record supports the thesis that at Canton and at least at
Ming0 Yard such was not the case.

Carrier argues that in the activity of the Operators there
was no 'blocking" of trains; we do not find that this distinction is
significant in view of the language of Rule 26 which contains the word
"messages". We concur in Carrier's position that the Mediation Agree-
ment of February 23, 1962 does not interpret Rule 26; in our view it
provides impl-ting language for Rule 26.

Carrier argues that Part 3 of the Claim should not be allowed
since Carrier should not be required to develop Claims for unnamed Claim-
ants on unspecified dates through a check of its records. The thesis is
correct but it is only partly applicable to this dispute. This dispute
comprises a continuing claim and as such does not require specificity
beyond that provided in the original documents handled on the property.
However the phrase I'.., for occurrences at locations other than Canton Yard
where trainmen or other employees use the telephone for the purpose set
forth above...." is too open anded and vague. Part 3 of the Claim must be
restricted to those locations other than Canton Yard specified in the let-
ter dated September 1, 1971.

Our conclusion tharefore is that the Claim uazst be sustained.
Carriet  may not with *unity r-e work which is reserved to employee
covered by the Agreement and assign such work to other non-agreement
amployes. Although we can understand and sympathize with the desire of
Carrier to reduce its overhead in the face of decreasing traffic, it can
do so only within the bounds of the Agreement - or by agreement with the
Organizations involved.

FINDINGS: The Third Division of the Adjus-t Board, upon the whole
record and all the evidence, finds and holds:

Thet the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Rmployes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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That the Agreement was violated.

A W A R D

Claim sustained with the prwiso indicated above.
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NATIONALRAIIROADADJUS- BOARD
By Ordsr of Third Division

ATTEST :
Executive Secretary

Dated at Chicago, Illinois, this 23rd day of August 1974.
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The operations within a yard, as here involved, are under the direct
supervision of a yardmaster. This is distinguished from train orders issued by
train dispatchers governing train movements on line of road.

Also, it is abundantly clear from the record that messa&es - which is
not even mentioned in the "Statement of Claim" - did not constitute "messaSes of
record" as that term is commonly understood in railroad usagc and the emplojres
were unable to show that the transmission of this type of message, which would
not be involved in yard operations as reiterated mz,n,-;r times by the Carrier in
this record, was by history, custom and tradition reserved exclusively to &lee-
raphers.

In this case, the operators merely assisted the yardmaster and the or-
ganisaticn  itself admitted he was the authority.

The issuance of verbal instructions to train and yard crews for move-
ments within yard llnits is a historical function of yardmasters, and the only
function of the operators, whose positions were abolished, was to assist the yinrd-
masters in this work until, due to diminished train and yard movements, such as-
sistance was no longer necessary.

We have .msny we'll-reasoned and sound Awards as to the right of the Cer-
rier to abolish positions.

The majority erred in thFs Award and no precedential value uhatsoever
can be attached to the Award.

We dissent.

I Ii. F. M. Braidwood

%h?- c$iiL/,; /
P. C. Carter
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NATIONAL RAILROAD ADJUSTMZNT BOARD

THIRD DIVISION

INl'RRPRL"pATIONN~. 1 TO AWARD NO. 20358
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NAME OF OBCANIZATION: Brotherhood of Railway, Airline & Steamship Clerks,
Freight  Haadlera, Bxprase and Station Employes
(Ponmdy Importation-Citation  Division, BBAC)

NAME OF CARRIER: Norfolk and Weatena Railway Company (Lake Bag&m)

Upon application of the reptesantativea of the Enployea immlved
ia the above Award, that this Division interpret the saw in light of the
dispute between the partiee as to the meaning and application, as provided
for in Section 3, First (m) of the Railway Labor Act, aa approved Juaa 21,
1934, the following interpretation is made:

The request made for interpretation in this dispute involwr the
question of the continuing liability of Carrier and whether or not such
liability vas terminated by the new Agreement entered into effective April
1, 1973. Additionally, the Organization is raiming, for the firat time,
the issue of interest on the sum due to the various Claimants. The Organi-
zation also insists that Carrier has been dilatory in complying vith the
Award and Order in this dispute. On the latter point, it muclt be noted that
although this Board has no enforcement authority, prompt compliance with
awards is always expected.

,

I
Petitioner  argues that the new 1973 Agre-t did not change the

basic work relative to train orders and mesmgea but merely provided for
interchange between clerka and telegrapheZs. It is contended that Carrier's
practice io a violation of the April 1973 Agre-t as well aa the previous
Agreement with respect to the work at ia,sue in this case. The Carrier argue.8
that hle 26 Ln the old Agre-t has been replaced by hle 66 which in sig-
nificantly different and hence the liability of Carrier was terminated effec-
tive April 1, 1973.

The newAgre-t,by ita terms, Bule.70, superceded all foa'mar
Agre-ts . in examination of Rzle 66 indicates that it pertains to the
handling of train orders aud clearance forma whereas the tile in the pre-
vious Agreement pertakred to employees operating the telephone "....for the
purpose of block- trains', handling train orders or massagea." We deem
this newlanguageto constitute amaterialdepartllre homthatcontainad in
the formet Agre-t since it deals only with train orders and clearance
forma. In the light of the reasoning expressed in the Award herein, it uwt
be concluded that Carrier's liability tanhated on April 1, 1973. For thio
reason Carder ie not required M restore the work to employees, except inao-
far as it may be required by the April 1, 1973 AgTeemnt but ia required to .
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make the employees whole as provided fn the Award (up to April 1, 1973).
Although we sympathize  with the request for prompt compliance with our
Award, we cannot authorize the payzmat of interest aa a pressure device
or for any othm purpose m&z the term of the applicable Agreement8
(See Awards 18433, 19336, 19744 and many othexs).

Baferee Irwin H. Lieberman, ubo sat with the Division, aa a
neutral mmber,when Award No. 20358 VIU adopted, also participated with
the Division in making this interpretation.

I?AmmAL RAnBQAD ADJusTMENl!  BoAm
By Order of Third Division

Dated at Chicago, Illinois, this 29th &Y Of August 1975.

/


