NATIONAL RAILROAD ADJUSTMENT BOARD
) Award Number 20358
TH RDDIVISION Docket Number CL-20298

IrwinM Lieberman, Ref eree

(Brotherhood of Railway, Airline & Steanship

( Gerks, Freight Handlers, Express and

( Stati on Emploves

( (Fornerl|y Transportation-Communication Di Vi Si On, BRAC)
PARTI ES TO DISPUTE: (

(Norfol k and Western Railway Conpany (Lake Region)

STATEMENT OFCLAIM Cai mof the CGeneral CommitteeOf the Transportation=
_ Communication Division, BRAC, on the Norfol k and Wést -
ern Railway (Lake Region), G.-7316, that:

1. Carrier violated and continues to violate the Agreenment be-
tween the parties when, comsencing August 11, 1971, it requires and per-
mts trainmen and other employees to use the tel ephone for the purpose of
bl ocking trains and handling train orders at stations or |ocations as here-
i nafter shown.

2. Carrier shall conpensate G A Leeth, Operator at Canton
Yard, a two hour call payment in accordance with Paragraph (A) of Media-
tion Agreement of February 23, 1962, for each occurrence that trainmen
use the telephone for the purpose set forth above at Canton Yard, com
mencing August 11, 1971

3. Carrier shall also conpensate the first-out, idle extra
tel egrapher, or the senior idle telegrapher observing his rest day in
case no extra telegrapher is idle, payments in accordance with Paragraph
(D) of Medi ation Agreement of February 23, 1962, foroccurrences at
| ocations other than Canton Yard where trainnmen or other enployees use
the tel ephone for the purpose set forth above, commeneing August 11, 1971.
CARRI ERDOCKET TC=CAN=71=3 COMM, DOCRET C- 71-9

COPI NI ONOFBGARD: Ror to August 11, 1971 Carrier had naintained three
seven day tel egrapher positions at its Canton Yard.
These positions included the responsibility for using tha telephone for
relaying instructions to block trains, handl e train orders and other mes-
sages involving train nmovenents throughout the Canton Termnal. This
activity was all under the instruction of the Yardmaster who had the re-
sponsibility under Tinme Table Rules for atl such novenents. This manner
of operating had begum in January 1932 when the Operators were instructed
by Carrier to relay the Yardmaster's instructions to the appropriate train
crews, and continued uninterrupted until August 11, 1971. On that date
Carrier abolished the second, third and relief Cperator positions at Canton
Yard and reduced the first shift position to six days par week, with
assigned hours of 7:00 AM to 4:00 P.M Thereafter the first Shift Operator
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continued to function as in the past ssuinginstruc.iomns by telephone
totraincrews with authority for novenents within tne Terminals for all
train movements OuUt Si de of the Qperator's assigned hours the Yardmasters

i ssued instructions by telephone to the train crews. This latter activity
is the basis of the dispute herein.

The Petitioner relies principally on Rule 26 which deal s with
handling of train orders, but also cites Rule 1 and the Mediation Agree-
ment of Eebruary 23, 1962. Those rules read as foll ows:

"RULE 1 = SCOPE

This agreenment will govern the working condi -
tions and rates of pay oftel e?raphers, agents,
t el ephone operators (except telephone switchboard
operators), agent-telegraphers, agent-telephoners,
manager - t el egrapher, tel egrapher-clerks, levermen,
towermen, tower and train directors, block opera-
tors, staffmen, operators of mechanical telegraph
machi nes, and other conbined classifications |isted
in the acconpanying wage scale, all of whom are
hereinafter referred to as 'employes’,”

"RULE 26 - HANDLING TRAIN ORDER

It is not the disposition of the Railroad to
di spl ace employes covered by thi S agreement by
havi ng trainmen Or ot her employes operate the tele-
phone for the purpose of blocking trains, handling
train orders or massages. This does not apply to
train crews using the tel ephone at the ends of pass-
ing sidings or spur tracks in communicating With the
operator."”

""MEDIATION AGREEMENT OF FEBRUARY 23, 1962

In the application of Rule 26 it is agreed when
such service is performed on any day by au employe not
covered by this agreement (except Train Dispatchers)

t he following shal | apply:

(a) At a station or location where telegraphers are
enFl oyed, a call (Rule 5) will be paid to the off-duty
tel egrapher assigned at the location whose tour of duty is
nearest (either beginning orending) to the time of the
occurrence and at one mam Stations such call shall be paid
to the tel egrapher assigned t hereto.

* * % % *x % *
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"(d) At alocation where a telegrapher position has
never beau established the first-out extra telegrapher
shall be allowed three (3) hours' pay at the mninmumtele-
grapher's rate for each occasion except if two or nore
occurrences are within a three (3) hour period, only three
(3) hours' pay will be allowed. |f this occurs on more
than three (3¥ days at any location im any period of seven
(7) consecutive days commencing 12:01 AU each I\/bndag, a
minimm of eight (8) hours' pay for each day shall be allowed.
If no extra telegrapher is idle on that date then payment
shall be allowed to the senior idle telegrapher who I's ob-
serving his rest day on that date

It is further agreed that the mninmumtelegrapher's
rate for the purposes of agpl ing Articles (B), (C§ and
(D) of this agreenment is $2.425 per hour.

NOTE: The above provisions shall not apply under emergency
conditions defined as foll ows:

Severe weat her disturbances; unforeseen track conditions or
obstructions; failure of fixed signals; engine or equipnent
failures which interfere with the normal operation of trains;
unusual del ays which could not have been foreseen when train
was at previous telegraph office; casualties; accidents; or
any unforeseen situations arising where life orpropert¥ nmay
be in jeopardy requiring immediate attention, which could not
h?¥e been anticipated when train was at previous telegraph
office."

Petitioner's ar%unﬁnts ere based in part on the proposed Award
of Public Law Board No. 431 and the settlenent of the cases before that
Board in the agreenent reached on August 18, 1970. The settlenent of Case
No. 1 of that docket sets forth that: "Carrier is violating the Rules L
(Scope), 2 (A and 26 ofthe Tele%rapher's Agreenment by requiring andlor
permtting egﬁloyees not cwered thereby to operate the'tel ephone at

Mingo Yard, Cnio, for the purpose of sending and/or receiving massages."
Wth respect to Rul e 26, Petitiomer ar gues:

"Rule 26, i s clear and free of ambiguity. Itprovides
that the Carrierwi || not displace enpl oyees cwered by the
Agreenent by having trainmen or other enpl oyees operate the
t el ephone for the purpose of blocking trains, handling train
orders or messages. It also provides that this does not ap-
ply to train aews using the telephone at the ends of passing
sidings or spur tracks i n commmicating with THE OPERAT(R,

For nore than forty years the parties have recognized that the

w4
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"age Of the telephone by trainmen within the Canton
Termnal to communicate with the Qperator at Canton Yard,
was within the exception of Rule 26. But, 1t 1s clearly
in violation thereof when the trainmen use the telephone
fort he purpose of blocking trains in CommunicatingWw th
t he yardmaster, |f this werenot the case, this work
woul d not have been assigned to the Qperators at Canton
Yard more than two decades ago."

Carrier presents a nunber of argument.9 tojustify its actions.
First, Carrier states that the work in question is usually and histori-
cal | y performed by Yardmasters, is not work belonging exclusively to
operators, and is not work reserved to Operators by the Scope Rule.
Carrier further Urges that the proposed Awards in Public Law Board No.
431 were never adopted and shoul d be ignored and further that the
Awards in Public Law Board No. 782 dealing with a related issue and the
sane parties should not be considered since they deal with a holiday
question and may be distinguished fromthis dispute. Carrier argues
that the movements involved in this case are all within the Terminal
Yard limts under the conplete authority of the Yardmaster and no road
territory novenents are involved. Carrier states that the decrease in
yard activity made it both feasible and econom cal in August of 1971 to
eliminate t he second and third trick and relief operator positions at
the Canton Yard; this sinply r-ed the unnecessary internediate posi-
tions which rel ayed verbal yard movement i nstructions fromthe Yard-
masters to crews of yard engines or trainnen.

Both parties to this dispute have submtted numerous Awards in
support of their arguments. A study of these Awards does not reveal a
consistent pattern of reasoning which supports either position; either
the Awards deal with tangential issues or arein dianetric opposition.
(e.g.: Award 13222 versus Award 11667) In view of the history of the
dispute on this property in previous cases, we believe tgwould be
appropriate to evaluate this case on its nerits, since there are no clear
specific controlling precedents.

The Scope Rule in the Agre-t is general end would under nost
ci rcunstances require proof that the work involved has been perforned histor=
1oally emd CcuUStoOmarily systemw de by employes covered by the Agreenent,
to establish exclusivity. In this dispute, however, Rule 26 is a special
Rul e which supercedes the Scope Rule with respect to the issues in dis-
pute, thus making systemw de proof unnecessary. Rule 26 contains |anguage
whi ch seans abundently clear and unanbi guous; the |ast sentence in particu-
lar applies to the issue in dispute. The Carrier appears to agree with the
Organi zation's interpretation by virtue of the language agreed to in the
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settlement of Case No. 1 of the docket assigned to Public Law Board No
431, which is quoted above. Furthermore, Carrier has nade assertions
but has presented no evidence whatever to squort its contention that
trainmen and yardmen have always used the tel ephone to obtain instruc-
tions fromthe Yardnaster as to their movenents in yard limts, not only
at Canton but at other yards. To the contrary, the only evidence con-
tained in the record supports the thesis that at Canton and at |east at
Mingo Yard such was not the case.

Carrier argues that in the activity of the Qperators there
was no 'blocking" of trains; we do not find that this distinction is
significant in view of the |anguage of Rule 26 which contains the word
"nEssa?es". W concur in Carrier's position that the Mediation Agree-
nent of February 23, 1962 does not interpret Rule 26; in our view it
provi des implementing | anguage for Rul e 26.

Carrier argues that Part 3 of the Caim should not be allowed
since Carrier should not be required to develop Cainms for unnaned d ai m
ants on unspecified dates through a check of its records. The thesis is
correct but it is only partly applicable to this dispute. mis dispute
conprises a continuing claimand as such does not require specificity
beyond that provided i{a the original documents handl ed on the property.
However t he phrase ",,,.for occurrences at |ocations other than Canton Yard
where trainnen or other enployees use the telephone for the purpose set
forth above...." is too open ended and vague. Part 3 of the Caimnust be
restricted to those locations other than Canton Yard specified in the |et-
ter dated September 1, 1971

Qur concl usi on therefore i s thatt he O ai mmust be sustai ned.
Carriernay not with impunity r-e work which is reserved to enpl oyee
covered by the Agreenent and assign such work to other non-agreenment
employes. Although we can understand and synpathize with the desire of
Carrier to reduce ItS overhead in the face of decreasing traffic, it can
do so only within the bounds of the Agreement = or by agreement with the
Organi zations invol ved.

FI NDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

Thet the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the meaning of the Railway
Labor Act, as approved June 2%, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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That the Agreement was viol ated.

AWARD

Caimsustained with the prwi so indicated above.

ATTEST :_éch Mﬂg_

Executive Secretary

Dated at Chicago, Illinois, this

NATIONAL RATIROAD ADJUSTMENTBOARD
By order of Third Division

23rd day of  August 1974.



CARRYER MEMBERS' DISSENT TO AWARD N0, 20358 -
DOCKET N0, CL- 20295 - REFEREE LIFBERMAN

The operations within a yard, as here involved, are under the direct
supervision of a yardmaster. This is distinguished fromtrain orders issued by
train dispatchers governing train novenents cn |ine of road.

Al'so, it is abundantly clear fromthe record that messages - which i S
not even mentioned in the "Statement of dainf -didnot constitute "ressages Of
record" as that termis commonly understood in railroad usage and t he employes
were unable to show that the transmssion of this type of message, which would
not be involved in yard operations as reiterated many tines by the Carrier in
this record, was by history, customand tradition reserved exclusively to teleg-
raphers.

In this case, the operators nmerely assisted the yardraster and the or-
ganizaticn itself admtted he was the authority.

The i ssuance of verbal instructions to train and yard crews for nove-
ments within yard Ximits is a historical function of yardmasters, and the only
function of the operators, whose positions were abolished, was to assist the yard-
masters in this work until, due to dimnished train and yard novenents, such as-
sistance was no |onger necessary.

V& have many we'll-reasoned and sound Awards as to the right of the Ccar-
rier to abolish positions.

The majority erred in this Award and no precedential val ue vhatsoever
can be attached to the Award.

& dissent.

SEe AN %\—&\ Setso o A

H, F. ¥, Bral dwood

/7 4 Z’«.:;L/‘;’Lj,

Ge L: Na.yior 7

[




Serial No. 27a
NATI ONAL RAI LRCAD apJusTMENT BOARD
THIRD DI VI SI ON
INTERPRETATION. NO. 1 TOAwARD NO. 20358
pOcKET NO. CL- 20298

NAME OF oRGANTZATION: Brotherhood of Railway, Airline& Steanship O erks,
FreightHandlers, Exprass and St at i on Employes
(FormerlyTransportation-CommmicationD Vi SI on, BBAC)

NAME OF CARRIER Nor f ol k and Western Railway Conpany (Lake Regiom)

Upon appl i cation of the representatives Of t he Employes 1nvolved
in the above Award, that this Division interpret the same in || ght of the
dispute between the parties as to the meaning and application, as provided
for in Section 3, First (m) of the Railway Labor Act, as approved June 21,
1934, the following interpretation is made:

- The request made for interpretation s this dispute involves t he
question of the continuing liability of Carrierandwhether or not such
l1ability was termnated by the new Agreenent entered into effective April
1, 1973. Additionally, the Organization s ratsing, for the firse tine,
the issue of interest on the sums due to the varfous O ai mants. The Organi -
zation also insists that Carrier has been dilatory in conplying with the
Award and Order 4m this dispute. On the latter point, it must be noted that
al though this Board has no enforcementauthority, pronpt conpliance with
awards is always expected.

, Petitioner argues that the new 1973 Agre-t did not change the
basic work relative to train orders and messages Dut nerely provided for
i nt er change bet ween clexks and telegraphers, It is contended that Carrier's
practice £s a violation of the April 1973 Agreement as wel| as the previous

eement W th respect to the work at issue in thiscase. The Carrier argue.8
that Rule 26 in the ol d Agreement has been repl aced by Rule 66 which is Si Q-
nificantly different and hence the liability of Carrier was termnated effec-
tive April 1, 1973.

The new Agreement, by its terms, Rule 70, superceded al | former
Agreements, An examination Of Rule 66 indicates that it pertains to the
handling Of train Orders and cl earance fornma whereas t he Rule in t he pre-

Vi OUS Agreement pertained t 0 enpl oyees operating the tel ephone “,.,.fox the
pur pose of blocking trains', handling train orders or messages.'" \\¢ deem
thi's new language toCONStitut € a material departure from that contained in
the formexr Agre-t since it deals only with train orders and cl earance
form. In the light of the reasoning expressed in the Anard herein, it msst
be concluded that Carrier's liability terminatedon April 1, 1973. Forthis
reason Carrier 1s NOt required e restore the work to enpl oyees, exceptinso=
far as it may be required by the April 1, 1973 Agreement hut is requiredtO .
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make the enpl oyees whol e as provided im the Award (up to April 1, 1973).
Al though we sympathizewith the request for pronmpt conpliance with our

Awar d, “we cannot authorize the payment Of interest as a pressure device
or forany other pur pose umder the termof the appli cabre Agreements
(See Awards 18433, 19336, 19744 and mamy others),

Referee | rWi N M, Lieberman, who sat With the Division, as a
neutral membex,when Anard No. 20358 was adopted, al so participated with
the Division in making this interpretation.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Amsr:_é_vﬂ{‘_&a‘a—-
Executive Secretary

Dated at Chicago, Illimois,this 29th day of Aygust 1975.



