NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 20371
TH RD DIVI' SI ON Docket Number CL-20527

Davi d P. Twomey, Ref eree

(Brotherhood of Railway, Airline and Steanship
( derks, Freight Handlers, Express and
( Station Employes
PAIUTES TCDISPUTE: (
(Norfol k and Western Railway Conpany

STATEMENT. OF CLAIM Claim of the System Conmittee of the Brotherhood
(GL- 7485) that:

1. The Carrier violated the then current Cerks' Agreement, particu-
larly Rules 1, 3, 5, 27, 28 and 65 when effective March 9, 1973, it removed
the name of Chief Caller H L. Graham fromthe Pocahontas Division, Cerical
Seniority Roster, without affording M. Gaham as investigation under Rule 27.

2. As a consequence Carrier shall:

(a) Cear the service record of Chief Caller
H. L. Gaham of any reference to his dismssal.

(b) Prpnﬁtly restore chief Caller HL. Gahamto
duty with seniority, vacation and other rights un-
| mpai red.

(c) Pay Chief Caller H., L. Gahamthe amount Of
wages he woul d have earned absent the viol ative
act, |ess outside earnings.

(d) Pay chief Caller H L. Graham any anount he in-
curred for nedical or surgical expenses for hinself
or dependents to the extent that such paynents woul d
have been paid by Travel ers Insurance Conpany under
G oup Policy No. GA-23000 and, in the eventof the
death of Chief Caller H L. Gahampay his estate the
amount Of |ife insurance provided for under said pol=
iecy. In addition, reinburse wim for prem um payments
he may have made I n the purchase of substitute health,
wel fare and |ife insurance.

(e) Pay Chief Caller H L. Graham interest at the
statutory rate for the State of West Virginia for any
anount s due under (c) above.
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PINON OF BOARD: Claimant H L. Grahamwas granted | eave of absence faxom
his regul ar assignment of Chief Caller at Bluefield,
West Virginia for the purpose of pursuing union business under Rule 17(a).
Caimant was nmarked off under Rule 17(a) and was absent fromhis regul ar
assigmment on 128 of the 134 assigned work days frem August 1, 1972 through
February 8, 1973, vacation period of Decenber 6 through 24, 1972 being
excluded. There was no showi ng that he was not on |egislative or union
business during the days he was marked off under Rule 17(a). However, Car-
rier showed beyond any doubt that the O ai mant was enrloyed as a full-tine
nmenber of the faculty (12 classroom hours per week, plus advising and com=
mittee mork% of Concord Col | ege at Athens, West Virginia fromAugust 21
1972 through the date of March 9, 1973 when the Carrier's Superintendent
notified claimant in witing that since he had engaged in outside enploy-
ment without proper agreewent, as required under Rule 17(%), while on |eave
of absence, he had automatically forfeited all seniority held under the
applicable Cerks' Agreenent and that his enployment with the Carrier was
t er m nat edimmediately,

Rule 17(g) states:

"an enpl oyee absent on |eave or absent account
of Personal sickness or disability, who engages in outside
enpl oyment without witten agreenent between Managenent
and the General Chairman will be considered out of service
and automatically forfeits all seniority."”

The | anguage of this special rule is clear and unequiwical, [f an
employe On | eave engages in outside enployment without witten agreenent be-
t ween Management and the General Chairman, that employe Will be considered
out of service and automatically forfeits all seniority. The record is clear
that Claimnt did engage in full-time outside enployment; and there is no
evi dence anywhere in the record, either during the handling on the property or
inthe Petitioner's submssion or rebuttal, to indicate that a witten agree-
nFntbexisted to allow Claimant to engage in outside enpl oyment while on [eave
of absence.

The Employes contend that the Carrier was required to give O ai mant
an investigation under Rule 27, the discipline-investigation rule, before re-
moving him €rom the seniority roster and termnating himfromservice. It is
wel | settled by thia Board that failure to conply wth |eave of absence rul es
neither constitutes discipline nor entitles enployees to a hearing under the
discipline rule.
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The Employes cite Third Division Award 17072 as an award support -
ing their contentions. Cearly this award does not. It sinply states that
since the Gaimnt of Award 17072 engaged in outside enploynent while he was
absent on vacation, as opposed to outside enployment while on |eave of absence
for sick leave, the Caimnt had not automatically renoved hinself from ser-
vice in violation of the |eave of absence rule.

Further, the Board feels it is unfortunate indeed for a person
with thirty one years of service to [ose his seniority. However, the parties'
col l ective bargaining agreenment contains a rule specifically covering the
matter of this case; and the Board is bound to follow the clear |anguage of
this agreement. The Board is without discretion to weigh equitable argunments
in the face of the clear rule of the parties.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
- That the Carrier and the Employes involved in this dispute are
resnectively Carrier and Employes W thin the meaning of the Railway Labor
Act; as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the di spute involved herein; and

That the Agreenment was set ‘violated.
AWARD

C ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
— 2
Executive Secretary

Dated at Chicago, Illinois, this 23rd day of August 1974,



