NATIONAL RAIIROAD ADJUSTMENT BOARD

Award Nunber 20374
TH RD DI VI SI ON Docket Nunber CL-20109

Irving T. Bergman, Referee

(Brotherhood of Railway, Airline and Steanship
% Cerks, Freight Handlers, Express and

St ati on Employes
PARTI ES TO DI SPUTE: (
(Mssouri Pacific Railroad Conpany

STATEMENT OF CLAIM Clai mof the SystemcCommittee Of the Brotherhood
(G-7281) that:

1. Carrier violated the Oerks' Agreement when, beginning
April 29, 1969 it required and/or permtted Yardmasters (Who are not
covered by the Cerks' Agreenent) at Menphis, Tennessee, to make
physical yard check of cars in the various Yards, for swtching pur-
poses and records in violation of Rules 1, 2, 3, 5 21, 25, 45 and
related rules of the Cerks' Agreement (Carrier's file 205-4254)

2. Carrier shall now be required to conpensate claimnts as
Listed below, until violation is corrected and the work involved is
returned to the scope and operation of the Cerks' Agreenent:

(a) Yard Cerk A E Burcham, eight hours' pay at
punitive rate, seven days per week, beginning
April 29, 1969 and continuing each day there-
after until violation is corrected.

(b) Yard Cerk J. W Dacus, eight hours' pay at punitive
rate, seven days per week, beginning April 29, 1969
and continuing each day until violation is corrected.

(¢) Yard Cerk Nello Geganti, eight hours' pay at puni-
tive rate, seven days per week, beginning April 29,
1969 and continuing each day thereafter until vio-
lation is corrected.

OPI NION OF BOARD: In this case the Organization clains that the agree-

ment was viol ated when the Carrier instructed Yard-
wasters to performthe work of Yard O erks.

The Organization contended that for over forty eight years
the yard clerical force performed yard checking and related work. It
I's conceded by the Organization that effective January 7, 1969, the
Carrier inaugurated a new system xnown as the Terminal Car Control
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System (TCC) but it is contended that Yard Clerks continued to per-
form the Yard checking work. Although the Carrier appointed four
additional Yardmaster positions, not covered by the Cerks' Agree-
ment, Petitioner clains that they did not performthe yard clerica
work until April 29, 1969. It is contended that on April 29, 1969
the Yard Masters started to do the yard clerical work on a piece neal
basis = a little at a tinme on each shift. The Organization's posi-
tionis that the matter came to a head on My 7, 1969 and on May 14,
1969 when the employes di scovered that beginning April 29, 1969, Yard
Masters were performng Yard clerical work that they never perforned
bef ore, see Organizatton's Subm ssion, p.5,6.

The Carrier's main defense is that the identical claim ex-
cept for the naned claimants, had been presented and had been dis-
m ssed; that the dism ssal Frecluded consi deration of this claim
This was stated in the handling on the property by the Carrier's Dir-
ector of Labor Rel ations, Employes' Exhibit 15.

The Carrier referred to a claimfiled by the O ganization
on June 2, 1969 which was §rocessed by this Division as Docket CL-
19358 and resulted in Award 19422. The claimin the present case was
presented to the Carrier by letter fromthe Division Chairman dated
May 26, 1969, Employes' Exhibit 8. In a letter dated Septenber 8,
1970, the General Chairman wote to the Director of Labor Relations
reguesting that the tinme limts for the clains in this case be exten-
ded in the hope that the claiminitiated June 2, 1969 woul d be re-
solved. In the letter, Employes' Exhibit 18, the statement wasmade,
"W have clains identical to these separate instances filed on a con-
tinuing basis--, beginning April 29, 1969, because of Yardmasters
performng the identical work of physically checking the Yards at
Memphis, In violation of the rules of the Cerks' Agreenment." By
letter dated Cctober 23, 1970, the Director of Labor Relations an-
swered by statin% "--we are agreeable to your request that the above
listed cases be held in abeyance for a period of 90 days subsequent
to disposition of the dispute involving clainms of W A Rashach and
H D Patrick,--." Employes'Exhibit 19. W A Rasbach and H D.
Patrick are the claimnts named in Award 19422.

Exam nation of the claimstated in Award 19422 and the
claimstated in this case discloses that except for the names of the
claimants, the clains are identical as to the facts upon which the clains
were made.

In Award 19422, the Petitioner raised a time limt question,
The OPINION OF BOARD discussed the failure of the Carrier to make a
timely answer to the claimand concluded that the claimnust be allowed
as presented pursuant to Rule 43, (a) of the Agreement, up to the date
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the claimwas denied. In the discussion, the Board also passed on
the Carrier's contention that the claimcould not be considered on
the nerits because the claimhad been abandoned in the course of
handling on the property. It was held that this contention was
correct; that the record disclosed that the Organization had, in
fact, "abandoned pursuit of the claimon its nerits." Accordingly,
that pert of the claimin Award 19422 which is identical to the
claimin this case, dealing with the nerits, was di sm ssed

_ The Organization now contends that such dismssal was on
technical grounds and isnot binding in this case

V¢ have reviewed prior Awards on this subject as follows:
In Fourth Division Award 793, the Organization sought the restoration
of the position of Yardmaster. A prior claimseeking the same relief
had been dismssed in a prior Award because the claimhad not been
progressed within the time limts. The Oganization had contended
that the violation was a continuing one and thereby a new claimfor
the same relief was appropriate. The Board stated in its opinion
that: "Except for the date from which reparation is clained, the
claim-does not vary in substance fromthe claimpresented--. Chang-
ing the date from which reparation is claimed does not change the date
‘of the occurrence out of which such' grievance arose, or extend the
periods in which the appeal may be made.--The occurrence out of which
this claimarose was the abolishment of the position. That question
was before the Division--and the appeal was dismssed. As such, it
was a final determnation of that claim"

In Fourth Division Award 993, a Yardmaster Who had been de-
noted to a switchman was subsequently discharged for events which had
occurred prior to the demotion. The Fourth Division passed upon the
demotion, ruling that it was not inproper but declined to pass upon
the discharge on the nerits while in the position of swtchman because
jurisdiction of the swtchman position was exclusively that of the
First Division under the Act. Caimwas then processed for reinstate-
nment as Yardmaster. The issue was the effect of a dismssal for |ack
of jurisdiction. In upholding the final and binding effect of the
dismssal on technical grounds, as applied to the discharge, the Board
stated: 'The Carrier onits part argues res adjudicata,--, We believe
that the instant claimcontains the elenments required to suPport the
argument, i.e. the sane parties, base their present demand TOr the
same relief, on the same facts, and the sane contractual rights as
were raised--."
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In Fourth Division Award 967 claimwas xde to restore a
Yard Master’s position. This Board found that tha same claim had
been presented and dismssed for failure to appeal within the tinme
limits., Also, that the same claimhad been presented and di sm ssed
wi thout considering the nerits in Award 793 tfor the reasons stated
in our discussion of that Award, above. The QOrganization insisted
that it was entitled to a decision on the nerits. The Board re-
peated the reasoning set forth in Award 793 and relied thereon.

In Fourth Division Award 990, an individual employe who
occupi ed a dual position claimed relief after his Organization had
acted for himin a prior case before a different Division of the
Rai | road Adjustment Board. The Board stated: "The thing sued for,
the party sui n%, the party being sued, the facts presented, the rights
clainmed, and the defenses made were all decided--. Al the sanme fac-
tors are again presented here and we are of the opinion that the thing
has been judged, which is the literal meaning of res adjudicata.

In Second Division Award 1740, the Board dismssed a claim
wi thout prejudice because the appeal to the Board was not tinely. The
Organi zation then requested an interpretation of the nmeaning of the
dncision, "dism ssed without prejudice", by asking if these words meant
tcat they could file the identical claimfor disposition on the merits
if it were handl ed in accordance with the Agreenent and the Act. The
answer was "NO', on the ground that: "The dismssal of the appeal had
the effect of affirmng the carrier's denial of the claimmde on the

property.”

In Second Division Award 4034 a claimwas nmade that work had
i nproperly been assigned to the wong craft. It was found that the claim
was a resubnission of a clai mpreviously di smssed by the Division on
the technicality that it was wthout jurisdiction to consider the nerits
for want of third party notice. The Board reviewed and agreed with the
interpretation in Award 1740, discussed above. The Award also cited
recedent to the same effect in Third Division Awards. The Railway

abor Act was quoted: "--for under Section 3 First (m)~-="the awards
shall be final and binding upon both parties to the dispute, except in
so far as they shall contain a noney award." It was concluded that:

"--under Section 3 First (m) of the Railway Labor Act, the award of dis-
m ssal , whet her ri?ht_ or wong, is a final disposition of the claim
and that if sanme claimis refiled the Boards only authority is to dis-
mss it."

Prior Awards presented by the Organization for our considera-
tion were carefully reviewed but were concerned with the nerits of the
claims in those cases.
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- The semantics of sane, simlar or identical does not alter the
conclusion that the claimis a conposite of clains arising from alleged
facts which are alike and which, the Organization contends, exist in each

Location as to each named cl ai mant.

For the reasons stated above and following the established pre-
cedent as reviewed above, we shall not consider the nerits herein.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over
the di spute involved herein; and

This claimis barred.
A WARD

C aim dism ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

¥ By Order of Third Division
! :
ATTEST: é 4/, é%#@
ecutive Secretary

Dated atChicago, Illinois, this 6th day of september 1974.
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LABOR MEMBER'S DI SSENT T0 AWARD 20374,
DOCKET CL-20109 ( Ref er ee Bersman)

Once again, | find it necessary to repeat the remarks | made in the
Labor Menber's Di ssent to Award 20216, i n whi ch Ref er ee Bergman al so par -
ticipated. That Dissent opened with the statement:

"It has often been stated that an Award is no better than

t he reasoning behindit. If that reasoning is totally lacking

in substance br_failing to accept the true facts relating to

authorities relied upon, or if It msapplies such authority to

support a preconceived erroneous notion, then the Award will fall

heir to criticismand overturn."

To denonstrate the preconceived and erroneous notions exhibited by
Ref eree ergman i n hi s improper, if hot illegal, dismssal Award 20374
(Docket CIL~20109), one need only examine his review of prior decisions of
three of the Divisions of this Board. As authority for his improper di smssal
Awar d, Referee Bergman cites Fourth D vision Awards 793, 993, 967 and 880 and
Second Division Awards 1740 and 4034. In no less than 700 words in six para-
graphs, he relies on authorities that do not even remotely touch upon the
| anguage of the controlling Agreement-Article 5 of the August 21, 1954
Nat i onal Non-Ops Agreenment' (Rule 43 of the parties' Agreement). Wth re-
spect t0 the four Fourth Division Anards cited, all involved Yardmasters.
Among ot her things, Yardmasters are not parties to the August 21, 1954 Agree-
mnt. The claimin Second Division Anard 1740 occurred in April and May,
1952, wel | before the adoption of the terms and provisions of the August 21,
1954 Agreenent.  Second Di vi sion Award 4034 invol ved, among other things, a

third-party issue, which matter is now controlled by the decision of the

United States Suprene Court in TCEU v. UP, 385 U. S. 187 (1966).
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Thus, the six authorities relied upon are at best suspect. Nonethe-
less, for 700 words we are supposed to believe that they are authorities,
Now, contrast this with the mere 24-word treat ment Referee Bergman gave to
the Oganization's authorities:

"Prior Auards presented by the Organization for owr considera-
tion were carefully reviewed but were concerned with the nerits of

the claims in those cases.”

Reasonabl e individual s immediately devel op suspicion when confronted with
such "fair and inpartial consideration of argument and authorities," especi-
ally when a Referee dismsses this authority in 24 words with language which
indicates that he mssed the thrust of the Awards.

The claiminvolved in Award 20374 was not the sane claimthat was
handled by this Division in Award 19422. The claiminvolved in Award 19422
arose at Leewocd Yard i n Menphis, Tennessee. The claimbefore us in the
instant Award arcse at the Georgia Street Yard, There were different clainants
involved in the disputes, and the claims covered different periods during
the day. Admttedly, simlar arguments were presented in both cases, i.e.,
the Carrier violated the Gerks' Scope Rule when it permtted Yardmasters to
perform Cerks' work.

The claimin Award 19422 was di smssed by this Board because the Referee
was persuaded that the Organization had not tinely appeal ed that claimas
required by Rul e 43-1(b) of the Agreenent. This di sm ssal, however, cannot,
by the very language of Rule 43-1(b), extend itself to other, simlar claims
or grievances. The first two sentences of Rule 43-1(b) provide:

"(b} If a disallowed claimor grievance is to be appeal ed,

such appeal nust be in witing and nust be taken within €0 days
from recei pt of notice of disallowance, and the representative

- 2-



of' the Carrier shall be notified in witing within that tine of

the rejection of his decision. Failing to conply with this pro-
vision, the matter shall be considered closed, but this shall not
be consi dered as a precedent or waiver of the contentions of the

enpl oyees as to other simlar clzims or grievances." (furphasis
added )

This l'anguage of the Rule is not, as Referee Bergman woul d have it,
“the semantics of sane, simlar or identical.” The |anguage is clear and
precise and is susceptible to only one interpretation and conclusion. The

failure to tinely aooeal a claimdoes not bar consideration of other, sim-

lar clai mor grievances. |t iS asinine for a Referee now—-20 years after
the August 21, 1954 Agreement Was adopted--to wite:
"The semantics of sane, simlar or identical does not alter
the conclusion that the claimis a conposite of clains arising
fromal | eged facts which are alike and which, the Organization
contends, exist in each location as to each naned claimant.”
Award 20374 is pal pably in error and conpletely wthout value, and
the Award itself denonstrates this conclusively. Mreover, one finds it dif 'i-

cult to conclude that Award 20374 resulted from an honest m stake

J.fC. Fletcher
9~19-74



CARRI ER MEMBERS®' ANSWER TO DISSENT OF LABOR MEMBER
TO
AWARD 20374 (REFEREE BERGVAN)

. Regardl ess of the comments of the dissenter, Awarda 20374
I's sound.

_ In Award 19422, involving the same parties the Statenment
of Gaimof the Oganization was:

"Carrier violated the Cerks' Agreenent when, effective
ril 29, 1969, it required and permtted Yardnmasters at
rth Yard and Leewood Yard at Memphis, Tennessee, to make
ground checks of cars in the Yards in violation of Rules
1, 2, 3,5, 21, 25, 45 and related rules of the Cerks' Agree-
nent."

. I'n the dispute covered by Award No. 20374 the Statement of
Caimof the Organization was:

"Carrier violated the Gerks' Agreenent when, beginning
April 29,1969 it required and/or pernitted Yardmasters (who
are not covered by the O erks' Agreerrent? al Memphis, .
Tennessee, to make physical yard check of cars in the various
Yards, for swtching purposes and records in violation of
Rules 1, 2, 3,5, 21, 25, 45 and related rules of the derks'
Agreement (Carrier's file 205-kask).”

Thus both clains alleged violations of the same rules by the
same persons outside the Agreement (Yardmasters) making ground check of
cars at the same |ocation (Menphis) beginning the same date (April 29,
1969). Only the naned claimants in the renmedial portion of the clains
were different.

Award 19422 was a final determnation of the claim end
Award 20374 correctly dismssed the identical claim The dissent does

not detract from the Award.
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