NATTONAL RATLROAD ADJUSTMENT BOARD
Awar d Fumber 20378
THIRD DIVISION Docket Numbersg-6700

John H. Dorsey, Ref eree

Brot herhood of Railroad Signalmen of America
PARTIES TO DISPUTE:

(Elgin, Joliet and Eastern Rai | way Conpany

STATEMENT OF CLAIM  claim of the General Conmittee of the Brotherhood of
Railroad Signal men of Americaon the rlginm, Joliet

and Eastern Railway:

_ (a) That the Carrier viclated the provisionsoft he current
Signal men' s wor ki ng agreement betweenthis Carrier and the Brotherhood,
when on Septenber 13, 14, and 17,1951, at Waukegan, |||., it caused an
|u.naut hori zed diversion ofsignal line-wirework to anelectrical.?,&T,

i ne gang.

A'so when, on September 18, 1951, at North Chicago, |Il., it
caused an electrical T. & T, line gang to performeignal |ine-wire work.

Also when, on Se]pten_ber 19, 1951, at west Chi Ca?Q, [, it
caused an electrical T. & T. line gang to performsignai [ine-wre work.

(b) That the fol | owi ng signal Depart ment. mﬁbfes, t 0 whomthis
work properl|y accrued under the agreenment, be allowed the tol [ ow ng over-
time earnings to cover the work of which they were deprived as a result
of the carrier's viol ation oft he signalmen's WOr ki ng agreenent:

HC Deter, - Signal Forenan - 40 hrs., at $3.04  per hour
D. Schumaker, - Lead. Signalman - 40 hrs,, at 3.0615 " "
W Timm, - Signalman - 4o hrs,, at 2.935¢ "
N. er’ - Asst. Sig. - JU‘..JU'J‘,.. &t 27735 " "
F.Marshall Jr., = Ant. Sig. - 40 brs., at 25215 "
R Kovac, - " " - 40 nrs., at 25215 "*

OPINIONOFBOARD: Heoary | S t he dispute., The Claim dates are all within
the nonth of Septenber 19s51.

~ The Brot herhood ofRailroad Signalmen Of Anerica (BRS), petition-
er herein, namedas respondent, Elgin, Joliet and Eastern Ral | Way Company
ECarn_er). Carrier tinely novedThal (Ne International BErotherho@ of
| ectrical Wrker8 (1Bew) was a third party in Interest and being in such
status |t should be served with Third Party Notice. It cited in Support
Rai | way Labor Act (RrA) Section 3, Pirst (J). BRS opposed. The Partisan
Menbers of the Board deadl ocked t he raised procedural | SSUE relativeto

perfection of this Board 8 jurisdiction. The National Mediation Board
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(W), on petition made toit, named a Neutral Referee to sit with t he
Board for the purpose of resolving the disputed Issue. Follow ng argument
of the parties a majsonty of the Board, as constituted, issued the follow
ing Award on June 25, 195k:

Botlce of oral hearing mst be given to the Electrical
Wrkers as well as to the Carrier and the Signal men.

The Botlce issued. IBEW intervened. Due process was satisfied. (NOTE:
See, T-C. E,U=-v. Union Pacific R Co., 385 U S. 157 (1966)) Kow,some
twenty-Tnree years after the occurrences giving rise to the Caim the
Claim is bef ore us f or adjudication On t he merits.

_The ISSue, 4n this nerits adjudication, is whether the work
involved i S Work exclusived reserved to BRS, ImEW and Carrier plead
and arque that it is not, A1l three parties cite aMemorandumAgreement
dated July 7, 1947, hereinafter called Tripartite Agreenent, which
reads, with emphasis supplied:

TENTATIVE AGREEMENT BETWEEN ELGIN, JOLIET AND EASTERN
RATIWNAY COMPANY, EROTHERHOOD OF RAILROAD SIGNAIMEN (OF AMER CA
AND INTERNATIONAL EROTHERHOOD OF ELECTRICAL WORKERS, PENDING
DEFINITE AGREEMENT AS TO WHICH BEROTHERHOCD IS TO CCONSTRUCT
AND/OR MAIRTAIN SIGNAL LINE WIRES.

It 4s tentatively agreed between the mgin, Jollet and
Eastern Railway Company, ! he Brot her hood of Railroad Signalmen
of America and t he International Brotherhood ofEl ectri cal
Wrkers that until such tinme as a definite agreement can be
entered into € abDOVE MENLI ONEd Dr 0L NErN0ods on LNhe natter

of who will construct and/or maintain si line wires on the
, vollet and Eastern Railway, the T, & T, forces will be
al [owed to construct any new signal |in€S and the siqgnal nan
w_ﬁ'rl'l_d'mPTH'i_in_—Fh_[g_Ti € alTOWed L0 ain L 1€ signal 1ines, W { NOUL €l L Ner
]___TBKING a griavance Wi Cch Wwoul 0 pul_{Ne Elgin, JOTTEL
and EFastern rRailway Conpany 10 any addit1onal exPense account
ONe par (Y claiming (Ne 'Ht erparty a'd.oln_gTh_p_k__ elrr Work.

si gnedt hi sTth day of July, 1547.

For B. of R S. of A For E. J. & E. Ry. Co.
/8/ David F. Letta /s/ W K.waltz
General chairman Signal Engineer

Forl. B. of E W
/8/ John H. Barnes
General Chai rman
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(NoTE: A subsequent tripartite agreenent between the parties, dated
November 19, 1956, was not in being on the Caimdates. Therefore, its
substance is not material or relevant in our consideration of the 1951

di spute.)

~ The Schedul e Agreement between Brs and Carrier, im effect during
the G aimdates, became effective on December 1, 1945, |f there exists
a conflict between its provisions and the Tripartite Agreenent of Juiy 7,
1947, the latter prevails.

There 1s no dispute that: (1) the work involved in the instant
case i s enconpassed within the terms of the Tripartite A?r_eement; and (2)
“a definite agreement™ had not been entered into at the time of the
occurrences alleged 4n the Caim

Giving t 0 t he words used i n t he 1947 Tripartite Agreement t heir
COMDN meaning, We fi nd: ﬁl)_the wor d "allewed,™ as twice used, connotes
perm ssiveness--not an exclusive contractual right to the work is vested
In either BRS or IBEW: (2) the words “without either party (BRS or IBEW)
maki ng a grievance Whi ch woul d put t he Elgin, Joliet and Eastern Railway
Company {0 any additional expense account one party claimng the other
Party I's doing their work™ was a contractual bar violated by BRS when it
i1ed the O aimnow before us.

FINDINGS: The Third Division Of t he Adjustment Board, after givingthe
parties tothis dispate due notice Of hearin? thereon, and
upon the whole record and all the evidence, finds end holds:

- That the Carrier and the Bmployes involved in this dispute are
respectively Carrier and employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 193k;

‘That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That carrier did not violate the Agreenent.
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AWARD

C ai m deni ed.

RATIORAL RATLRCAD ADJUSTMENT BOARD

By O der of Third Division
ATTEST: y
" é‘ecufff velgecre% ary =

Dated at Chicago, Illinois, this 6th day of  Septenber 1974,




Dissent to Award 20378, Docket sGg-6700

The Majority in Award 20378 has placed a strained interpretation upon
the language of the controlling Agreement and thereby errs

It is evident fromboth the Agreement and the present record that prior
to the execution of the Agreement both involved groups of enployes were
contending for exclusive jurisdiction to all work involving signal |ines.
The parties to the Agreenent, in an attenpt to reduce the probability of
claims by one of the enploye representatives because of enployes represented
by the other performng sone signal line work, divided jurisdiction over the
work and provided that neither representative would claiman agreenent
viol ation because of the enployes represented by the other performng work
in accordance with such division of jurisdiction., Any other interpretation,

such as that of the present rajority, has the effect of holding that the
enpl oye parties performed a useless act. Such holding is contrary to
accepted rules of contract interpretation.

Award 20378 is in error and | dissent.

M e,

W. W. Altus, Jr.
Labor Menber

~



