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Joseph Laaar, Referee

(Brotherhocd  of Railway, Airline and Steamship
( Clerks, Freight Handlers, Express and
( station Raployes

PARTIES TO DISPUTE: (
beorac P. Baker, Richmd C. Bond, and Jervis Lanndon.. -

Trustecs~of the Property of
[ gg Central Transportation Compauy, Debtor

- .

STATEMEM! m CLUM: Claim of the System Comdttee of the Brotherhood (GL-7332)
that :

(a) The Carrier violated the Rules Agreement, effective February
1, lg68, perfAcularlv Rules 2-A-1, 3-C-1, 3-C-2, 4-E-1, 4-F-1, wbn posi-
tion of Chief Clerk, Qmbol F-3.66, Pier 1, Canton, Baltimore, Maryland,
CheS8pc8ke  Division, Eastern Region, was abolished, effective February 18,
1970.

. .
(b) L. W. Doyle, clerk, be aUowed the difference between the rate

of his position, $621.14, and $681.51, rate of position, Symbol F-166, begin-
ning February 18, 1970, and contIming until the violation ceases.

(c) hy otherenploye whowas affected as e result of this Sharp
practice be allowed monetary loss.

OPINIONOFBOARD: Claim&, the senior quslified employee, claims the dif-
ference between the rste of his position, $6U.14, and

the rate of the Chief Clerk position, Symbol F-166, ~ontendiug  that the Car-
rier violated the AgWeSb?nt in nrrhing a paper 8boliSinSeIIt of the Chief Clerk
position while in fact transferrlhg work of this position to 8 junior esrployee
whose position was then rerated, without the title but with the duties, pre-
rcgatives and rate of pay of the Chief Clerk.

The instant claim was progressed oh the property to the Carrier's
Director, Labor Relations, the chief operating officer of the Carrier desig-
nated to handle such disputes, oh the foUowing "Employes Statement of Facts':

'A. P. Santoro, Sr., MS the incumbent of Clerical Position
F-166, which position was fully covered by our Rules Agreement.

bring the month of dctober 1969, S8ntoro was elected to 8 full
the Union Job, as Vice General Ch8iman, but did not t8ke wer
the job until January 1, 1970.
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"From the period during October after Santoro was elected
and January 1, 3.970, when he left Position F-166, the Agent
(PH. Cruciaao) was trying to establish a 'P' personal ap-
pointment to F-166, but the Union would not agree to this as
the Agent wanted to give this appointment to one of the
Junior Clerks (W.D. Stambaugh) and the Union wanted the Senior
Qualified euploye to have the appointment, thus, after all ef-
forts were exhausted to come to sn agreement, the Agent advised
the union representative A. P. Santoro, Sr., then Division
Chairnan, that he (the agent) was going to give the job to
Stanbaugh his own way and abolish F-166. The agent kept his
threat to the union, which resulted in this clad& The agent
further stated th8t after he abolishes F-166, he will increase
the rate of F-187 by re-study and get the same result without
the union and without 8dVeX%iSing  w position.

The union representative Santoro, advised the Agent that in
accordance with our Rules Agreement Position F-166 had to be
advertised and awarded to the Senior Qualified Bidder and Agent
(Cruciano) did not agree but instead, Clerical Position F-166
(Head Clerk) located et Canton Pier 1, Baltimore, Tour of duty
7:30 A.M. to 4:OO P.M., rest dsys Saturday and Sunday, was al-
ledge- abolished effective with close of business February
18, 1970.

On February 19, 1970, W. D. Stambaugh, incumbent of Position
F-187 at the sama location, and even prior to this, to be exact
on January 1, 190, w8s moved to Position F-166 as Ha8d Clerk
and performed the duties of F-166 (Copy of bulletin attached
8S Exhibit A.)

W. D. Stambeugh's  Position F-187, effective January 1, 1970,
was filled by an Extra Clerk, which continued until February
19, and beyond.

Position Symbol F-166 was eliminated on paper but not in fact.
The salary of Position F-166, which was the highest rate in the
office, was elimin8ted and the saaba position and or work ~8s
still in existence at e lower rate, now under the disguise of
Symbol F-187, being worked by W. D. Stambaugh. Subsequent
re-study was asked for by W. D. Stambeugh to make good Agent's
Plans. New rate WBS eventually produced which equaled th8t of
F-166 which was Uegedly abolished,..."
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The Organization contends th8t the Carrier vlOl8ted the Rules Agreerent,
effective February 1, 1968, particulaxly  Rules 2-A-1, 3-C-1, 3-C-2, 4-E-1,
and k-F-1. Rrle 4-F-1 is of iamadiate interest, reading:

"Established r8tes of pay, or positions, shall not be
discontinued or abolished and new ones created covering
relatively the sank? class of work, which will have the
effect of reducing rates of pay or evading the applica-
tion of these ties*."

The record before us discloses the fact that the Car-
rier maintained at Pier 1, Canton, e force of soma forty ernployes to carry
on its operations at this Wine Teratlnel, and that Carrier transferred to
Clerk Stambaugh the following duties of the Chief Clerk's position:

"Supervise clerks and chauffeurs at C8uton and other
stations under the Agent's jurisdiction;

Handle extra clerks' list, essiguing persomel to clerical
and chauffeur vacancies;

Check and approve contract labor bus;

Compile contract budget volume figures and estimte same
for future months for budget purposes;

Check and prepare AD 9~~8 for all invoices presented for
payment;

Maintain record of extr8 clerks' essiepmrnts;

Maintain Vac8ticpl schedules."

The record also shows that with the Carrier's transfer of work from
the Chief Clerk position F-166, three other clerks positions mined in sddi-
tion to Stambaugh's to which F-166 duties were transferred, respectively: (1)
"Arrange for the buU.etining of vacancies; Prepare water bills for vessels
taking on vster; Type list of employees organization for all employees ruder
the jurisdiction of the Agent; Check, order and receive postage &maps for
a.U stations uuder Agent's jurisdiction;  Repme MU-3, M-154, and NM-254
requisition orders." (2) "Repave dally tdnm sheets and maintsln time cards
for aU employees under the following Responsibility Centers:-; Repme CT
601 statistical figures on e daily basis." (3) "Handle all n&s-routed cars."

The Carrier, nevertheless, denies any "sharp practice", statiug:

,i
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"It is the Carrier’s position that the position of Chief
Clerk, Symbol F-166, at Pier 1, Canton, Baltiuore,  Mary-
land, w8s properly abolished, effective February 18, 190,
in strict accordance with the clear and unambiguous pro-
visions of Rule 3-C-2 (8) (1) of the applicable Agreement,
which resds 8s follows:

‘Rule 3-c-2 -- Assignment of Work

(8) When 8 pOSitiOn covered by this
Agreement is abolished, the work previously
assigned to such position which remains to
be performd will be assigned in accordance
with the foILming:

(1) To another position or other posi-
tions covered by this Agreement when such other
position or other positions reamin in existence,
at the location where the work of the abolished
position is to be perfomed.'"

The Agreement of the Parties expressly recognizes in Rule 3-C-2
the right of the Carrier to abolish positions and to assign the work pre-
viously assigned to such abolished positions in accordance with specified
liilkt8tlons. The Agreement alao expressly commnds that "established rates
of p8y, or positions, shall not be discontinued or abolished and new ones
created cwering rel8tivel.y  the same class of work, which will. have the ef-
fect of. ..evading the application of these rules." (Rule k-F-1). The Par-
ties, accordingly, have agreed to the power of Kmagemt to abolish posi-
tions and reassign work of such poslticms, but they also have muturlly
agreed th8t such power shall not be exercised in 8 menner  that "will have
the effect of reducing rat%3 of pay or evading the applic8tion of these
rules". The problem before this Bosrd, accordingly, is whether the
state?pents of fact presented by the Organization on the property and before
this Board establish "the effect of reducing rates of p8y or evading the
application of these rules."

On the basis of the facts of record, this Board is con-
vinced that the Agent desired to make the F-166 Chief Clerk position 8 per-
sonal appointment position for the purpose of appointing the junior clerk
with lee6 seniority than ClSimant, and tb8t the Agent's design and actions
Fn abolishing the F-166 position and reassigning the work of th8t position
to the junior clerk, es indicsted above, and having the junior clerk's posl-
tion then re-rsted equivalent to tb8t of the Chief Clerk, F-166, and refusing
to advertise the position which he abolished so that Claimant., the senior
qua.Llfied clerk, would not be able to obtain such asslgnmant,  were 8ll facts
and circumstances which produced "the effect of reducing rates of pay or
evading the application of these rules."
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We h8ve carefulLy considered and evaluated the Carrier's conten-
tion that it zade a bonafide abolishment of the F-166 Chief Clerk position.
We note, however, that the fmction8l require?PentS for 8 chief clerk on 8
pier with e work force of about forty amployees not only were unlikely to
evsporate with the abolisbmnt  of the F-166 Dosition, but that the major
responsibtiities of such supervisory position were in fact preserved and
continued largely intact in the work transfer to the junior clerk. We
cannot, in the contaxtof the Agent's clearly stated design and behavior,
cams to any conclusion other than that the Agent's actions sought to
achieve by indirection wh8t he vas unable to achieve through direct nego-
tiations. His actions, in avoiding the advertising of the vacant position
pursuant to ;tule 2-A-l(a) so as to deny Clai!zant rights of seniority under
the Agree!aant, had the effect of ev8ding the application of the rules of
the Agremnt, thus violating Eule 4-y-l.

Pamgr8ph (c) of claia is th8t "AFy other amploye who was affected
8s a result of this sharp practice be allowed monetary loss." In the absence
of evidence of record in support of this clai!a, this 98ragrsph (c) is denied.

FXBDINGS: The Third Division of the Adjustment Board, upon the whole record
and aJ.l the evidence, finds and holds:

That the p8rties waived oral hearing;

That the Carrier and the Euployes involved in this dispute are
respectively Carrier and &&ayes within the meaning of the Railway Labor
Act, 8s approved June 2l, 19%;

That this Division of the Adjustment Board has jurisdiction wer
the dispute involved herein; and

That the Agreemsnt has been violated.

A W A R D

Paragraph (a) of Claim sust8ined as per Opinion.

Paragraph (b) of Clah sustained.

Paragraph (c) of Claim denied.

NATfONALBAILBQXDADJUSTMEW?ZBCAED
By Order of l'hlrd Division

ATTEST:

D8ted at Chicago, Illinois, this 6th dsy of September 1974.
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The hard in this case is in such serious error thnt it cannot stand
uncontested. 'fns z:crity have gone far beyond the plain terms of the applicabl
rule of the Agrcemer.: in seeking to reach a sustaining Award. It is apparent th
Ar;ard is hosed upor. contentions, assertions snd opinions of the employes, Vbich
were obviously con&do-red from the standpoint of emotion and equity rather than
from the provisions cf the Agreement.

The A:amrd recites the "Rmploycs'  Statement of Facts" as set forth in
the Fx Porte &bmission forxlated by the Divicion Chairrsn of the Organization
and the Superintendent-Labor Relations. 'The existence cf one party's position
and assertions in s::;port thereof in an Rx Pnrte document 'nndcr the caption "Em-
ployes' Ststsmcnt cf Pacts" does not m&e those contentions facts. The only
.reason for an Ex Pcrts Stntcncnt of Fects is because the parties are in disagree.
ment as to "Facts". In any event, the record is clear that these alleged "facts'
were denied and rcfcF.sd by the Carrier.

?"r.e pertinent facts wit'? respect to t'nc application of the applicable
rule of the Ag:rcere.+. in the sitnction are clew snd brief. There were five
clcricsl positions 1: existence at t3e locztion in questicn prior to February 18,
1370. One position ~-2s cbolished end then there nrerc few.- not five. Work of
the abolished ppsit;on rcmnined to be performed at the location and even the
Award qrces that t!:l; pork was assigned to the fo'x remaining clerical 3obs.
This either c3rZcr~ to the rille of the AGrecmcnt covering the assigizment  of xrk
when positions sre c‘xlished,  or it does not.

The prim1:- and controlling rule in this dispute is Rule 3-C-2, -Jnich
specifically covers 5s assignzment of .Jork ;rhcn a position is abolished and work
of the abolished position remains to be performed. Rule 3-C-2 provides as folio;;

“RULE 3-c-2 -- ASSIGRXRRT OF WORK

"(a) :hen a position covered by this Agreement is
abolirbed, the '.'ork previously assigned to such po-
sition I+ich remains to be performed will be assigned
in accordance with the follor?ing:

"(1) To cnothcr position or other posi-
tions covered by this Agreement ~hcn such
&her position or positions remain in exis-
tence, at the location where the work of
%e abolished position is to be performed."

IIowiicrc in the Award is there a sho?Jing thnt Rule 3-C-2 uas violated.
Rather, the Award points out that Rule 3-C-2 expressly recognizes the right of

I
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the Carrier to abolish positions and assips the rmrkpreviou&~  assigmd to such
abolished positions "in accordance wit!1 specified limitations". !Tm -c "linita-
tions" are not identified in the Award, but a look at the R,zle irlll zveal the
only stated li?Atation is that the work be assigned to another pcsitlon or posi-
tions covered by the Agreement at the location :,!herc the work is to be I;erfornec
The fcicts, md neither tl.e e.zployes nor the Avord deny it, show that this is ex-
actly what occurred. m? only proper conclusion in this case is that. the Carrie]
did act strictly within the term of BvJ.~ 3-C-2.

The pajo,-ity,  03viously mable to conclude that the term of Rule 3-C-Z
were violated, fou?ld it r,ecesswf to 60 elsewhere and beyond the controlling ml<
to reach a basis for a sustaining Armrd. It is indicated that the Ca.rricr's real
error was a violation of Rxle ii-F-1 of the Ayxlr.ent, apparentLy  on tie assun@ic
that Ckrrier dim-,,ontinmd or abolished a position and then created a new pcsitior
covering relati~,*ely  the sme class of r?ork, thus having the effect of re&xciny
rates of pa;' or evading the application of t'm :ules of the Ag-eegent. Tne erro:
of the mjori?; in this line of reasoning is t‘nat no P.E:,~ rositioz was created.
Korcover, R:dc 3-C-2 przitted the Carrier to do c.xcct.b r:hct MS Gone in this
c3se. The nw?jer of >ositicns at tkc location was reduced fro3 five to four.

Under an application of RI&e j-C-2, T?'hich is the controlling rule in
this dispute, t!lc Carrier camot rcducc rates of pq.
i3 its ?.cbattc?~ zkie-f, n~Lle j-L?(c)

As the Carrier pointed ou?
recoghzes  that :<orli of cn abolished PO i.c

my 3e as;i&vxl to a position the rate of '.:hiz:h  ins less C::z:l 5~ rctc of the .::'
t;icn +!-,+ .,3.-C L-zqic;lc"*.I" ,.~~_I _I. -2J;;dcr s:xh c'.rc~.z~s';~.2~os ) ,rQ7;'.-i:.* I$ -Ir'e I‘jr &.. $:-
j.;;tr:-v:lt in tvc zcJ;2i -1:-A ,'C -^.c.?-,l~?cC ~-j'.~ "-e E3t;1'01iSi?fd p--"-r'~e-\L.,I b._ _-..-. I. I'. iz 2120
a fact of record t!xt me cf the ssziticns ir.volved TZS re-evnhctcd and re-rztei
is ?reccri3& in Rule 3-C-2. 'Ike .Cnrcl says that the A;ent had the ;zb re-rated,
but the fact is that this a&ion 1;~s initiate? b;i the employes. Obvioxly, ?.4.c
3-C-2 taiccs gece:ience  in 3 factluLL zilxaticn ouch as imolved in this case, md
Rule 4-F-l has been errozemsly relied '~poa to. find in favor of the clatiunt.

Rule lb-F-1 a&ics when 21 cstabllshed  position is abolished aad a new
one created. Ilo ne'.r oosition :.~as created here as there :,T.s
total nim'cer of positions at the location. Pxti?emore,

a redxtion i? the
rates of pay 5rere cot

redwed, as the Carrier gsid the sax rate for the work in question; nor was the
a?$icstion of the rule evaded.

The Cnrr:er is at liberty to rearrange its forces In any manner it sees
fit so long as the Agzemnt is co.zplizd with. It cZnJlot be, ar.d has not Seen,
show that Carrier did not co?.plj- w<th the terms of the eIj?licable rule of the
Agreement in this case. Tnerefore, all of the assertions 2nd o+-,ionz of the
emgloyes as to inter,f, sharp practice or other-&se x-e not controllicg  factors
and do :lot r&e the actual abolislwent in this case any less bona fide. The
Board in this case had only to decide whether there was a violation of the Rules
of the Agreewnt, not whether the Carrier engaged in "sharp practice" in cxer-
cising its rights under the Agreement.

The application of Rule 3-C-2 on this property has been veil settl,.
as the reslzlt of nw.erous cases decided by this Board. If any xeight were to ,'
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be given to tke instart  Award, the situation concernin& the application of Rule
3-C-2 would certain& be confused. In the instant tatter, 3-x Carrier literally
and fillly co.xplicd with every requirenent of the xle incident to the abolish-
mnt of a position, a?d %3th regard to t'ne distrlbuticn to other clerks of the
xork of the aboliched position that remined to be perfoxed. &spite the clear
provitiion  of RlAe 3-C-2 -overins the ossignmnt of work of an abolished position
to a lo;'er-rated clerical position, the xjority has nw said that this consti-
tutes a violation of ;i>de 4-F-l.

At the very least, this Amrd is palpably erroneous. It 'corders on th?
writing of a new rule a&d going beyond the j.zisdict;on of the Board. For these
md the masons Eentionzd shove, :Je dissent. No preccdcntial velue whatsoever
can be attached to the n:;ard.

H . F. Jr,. 3raidrrsod

9fz&,27 ’
P. C. Carter


