NATIONAL RATLROAD ADJUSTMENT BQARD
Award Nunmber 20417
TEIRD DI VI SI ON Docket Number MJ 20231

Irwin M Lieberman, Ref eree
(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DISPUTE: (
(Northwestern Pacific Railroad Conpany

STATEMENT OF CLAIM  d aimof the SystemcCommittee of the Brotherhood
that:

(1) e Carrier violated the Agreenment when it used Extra
Gang Foreman Ii. M liyden instead of Lead Wl der M Sanchez to perform
wel ding work in the vicinity of Mle Posts 38 and 39 (Petaluma) On
Juge 1&) 16, 28, 29, 30, July 1, 2 and 6, 1971 (System File NAP MofW
152-748) .

(2) Extra Gang For- |i. M Hyden be allowed the differ-
ence between what he woul d have received as wel der and what he was paid
as extra gang foreman for each day referred to in Part (1) hereof.

(3) Lead Welder M Sanchez be allowed eight (8) hours'
ﬁay aft his straight time rate for each day referred to in Part (1)
er eof .

COP| Nl ONOF BOARD: This dispute i nvol ves the assi gnnent of Claimant
Hyden, an Extra Gang Poreman, to do thermal wel ding
on rail ends on eight days in June and July of 1971, For this work
Claimant Hyden received the rate of pay applicable to his position a8
Extra Gang Foreman. Petitioner alleges t hat Claimant Hydenwas not
paid properly as he shoul d have been compensated at t he Welder's rate
of pay and further that Claimant Sanchez, who hel d seniority asa
V| der, should have been assigned to perform the welding.

Both parties agree t hat Claimant Hyden was improperly com-
pensated and shoul d receive the difference between his rate of pay and
that of the welder, as provided by Rule 45. That rul e provi des:

"RULE 45.

Wien an assi gned employe is required to £411 the place
of another employe receiving a hi gher rate of pay, he
shal | receive the higher rate; but if requiredto £ill

temporarily the place Of an employe recei vi ng a lower
rate, his rate shall not be changed.'
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I n support of its Rosi tionwth respect to Claimant Sanchez,
Petitioner cites Rules 2, 3, and 7. The rules cited relate to rates
of pay, classifications end seni o | ty. It is argued by the Organization
that welding work belongs to the wel ding classificationendthat inthis
case the primary issue is that wel ding work was perfornmed by an employe
who had never established seniority inthe wel ding classification, |t

i s contended that under Rul e 19 senlority rosters are maintained by

cl asses in each group ofasub-department end hence wel ders are quite
separate and apart in a special class from that of en extra gang fore-
men.

Carrier's POSi tion With respect to Claimant Sanchez i S per-
suagive. Carrier allegesthat there is nothing in the rules cited by
Petitioner which precludes an extragang foreman from performing t her -
mal . wel ding aspart of his duties when necessary. Carrier states that
foremen -ave traditionally been performing this work onthe carrier’s
property. Al though there was a general denial of Carrier's position, no
contrary evi dence was f urni shed by Petitioner with respect to this prace
tice,

The crux of the dispute is whether welding work is either
contractually Or by peat practice reserved to welders alone. There is
no evi dence wi t h respect t 0 past practice, As to the contractual
rights, We heve repeatedly held that rules|isting positions per se are’
not work reservation rules (see Awards 19921, 19922, 18876, 17421 end
many others). Wth respect to the seniority rules, it is quite clear
that seniority rights can only be considered when the ri ght to per=
formthe work is established (Award 15943 and 17943). Since this
record is devoi d of evidence Or rule supportte establish Claimant
Sanchez’sf i ght to the welding work in question, his cl ai mmast be
deni ed.

FINDINGS: The Third Divisien of the Adjustment Bard, upon the
whol e record and all the evi dence, finds and holds:

That the parties waived oral hearing;

That tha Carrier and the Employes involved in this di s-
pute are respectively Carrier end Employes Within the neaning of
t he Rrailway Labor Act, asapproved June 21, 193h;

. That this Division ofthe Adjustment Board has j uri sdic-
tion over the dispute involved herein; end

That t he Agreement was vi 0l at ed.
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AWARD

Part (2) of tha Claim is sustained. Parts (1) and (3)
are denied.

NATTONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: 4 r[f/' W

ExecutiveSecretary

Dat ad at Chicago, Illinois, this 27th day of Septenber 1974.



