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RATIONAL RAI LROAD ADJUSTMENT BOARD
Avwar d Number 20425
THIRD DIVISION Docket Nunber MW-20539

Irwin M Lieberman, Ref eree

(Brot herhood of Maintenance of My Employes
PARTIES TO DISFUTE: (

(Louisville and Nashville Rai | r oad Company

STATEMENT OF CLAIM: Caimof the System Committee of the Brotherhood

that:

(1) The Agreenent was viol ated when ForemanS.A. Brooks
perforned track repairman's (track |aborer) workon August 21, 22, 23,
24, 28, 29, 30, 31, September 6, 7, 8, and 12, 1972 instead of recalling
cut-off track repairman (track laborer) Vernon R Slack to perform such
service. (SystemFile 1-1/E-304-2 E-304)

(2) Track Repairman (Track Laborer) Vernon R. Black now be
al lowed 120 hours of straight-tine pay and 25 hours oftine and one-hal f
pay because of the aforesai d violation.

OPINION OF BOARD: Claimant, holding seniority as alaborer (Rank No. 6)

within the Track Subdepartnent, was furloughed during
the elaim period fromExtra Gang No. 53. During August and September
1972 the Foreman of the Sang performed sone work im connection wth |aying
panel track in addition to his supervisory responsibilities. Petitioner
claims that this was inappropriate and that Caimant should have been
recalled to performthe work. Thereis a dispute as to the amount of
time that the Foreman worked with the gang with Petitioner allegingfull
days and the Carriercontending that he did not work even half a day on
each day Involved. Petitioner's docunentation was presented with Its
subm ssion and not on the property; it may not be considered by the
Board in conformty with | ong established doctrine,

Essential |y Petitioner argues that the Carrier has no right
to permt an employe with Seniority Rank Ne. 1 to performthe work of
Seniority Rank Ne. 6; the physical work of laying panel track accrues to
employes having Seni ority Rank Ne. 6. Petitioner concludes that O ai mant
shoul d have been recalled to performthe work in question. It should be
noted that there is no information whatever as to the date C aimant was
furl oughed. The Organization relies heavily on Award 19816 in support
of its position, which involved the same parties and Agreement. Wile
we concur in the finding in that Award with respect to the Conposite
Service Rule, we believe that Awardto be in error insofar as it hol ds
that Rule 5 dealing with Seniority Ranks constitutes a reservation of
work rule. W have held in many prior Awards (for exanple 19922, 38876 and
18471) that rules listing positions per se do not reserve work exclusively to
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employes Of a given class and certainly a Seniority Rank Rule such as in
the instant Agreementvests no exclusive right to specific work in the
absence of systemw de custom and practice.

Carrier states that its operating Rules in Rule 141 provide
that foremen nust "....asfar as possidle engageint he work when the
forces are small". Carrier clains that the gang in question constituted
four men and aforeman and there was no vacancy in the gang for which
Cl aimant coul d have been recalled. Carrier also contends that the work
performed by the foremanon the days Involved was of his own volition
aud wi thout instruction fromany supervisory personnel. Carrier con-
gl udeg, that the claimis not supported by the Agreement and should be
eni ed.

There 1s no indication in the recordthat there was in fact a
vacancy in Extragang No. 53. Further in Award17360 involving the same
parties and Agreenent we said: "W do not believe the Agreenent contem--
plates that two nen gangs are inproper or that where such are authorized
the foreman is to be confined to supervisory duties only." W find no
Agreenent support restricting the foreman's work in this instance.

_ Wth respect to the voluntary aspect of the foreman's actions,.
despite contrary Awards(18003) we find that the position that voluntary
serr]w (‘ie cannot support aclaimis correct (Awards 12907, 17172, 19839 and
ot hers).

It iswell. established that Claimant must bear the burden of
proving exclusive jurisdiction overwork to the exclusion oothers.
This Board has also found that when there la ajurisdictional question
bet ween enpl oyes of the same craftin different classes, represented by
the sanme Organization, the burden of establishing exclusivity is even
more heavily upon Petitioner (Awards 13083 and 13198).

Petitioner's CGeneral Chairman, in his letter to Carrier dated
December 1, 1972 Whi | e acknow edgi ng t he existence of Cperating Rule 141
but denying any conform ng Agreenent langusge, said: "....and | believe
you will have to agree that no foremanhas a right to work the amount of
hours which | have claimed abovewith cut-off |aborers...." The inference
may bedrawn fromthat statenent that the foreman i s not prohibited from
doing physical work with the gang; if this is true, then the length
ot i me he & s such work i s not significant(Award13083) and Petitioner's
position is seriously weakened.
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Based ONn the entire record of this dispute and the reason-
above, we find that Petitioner has not sustained it8 burden of proof
and the aimis notsupported by the Agreenent: it must be denied.

FOWINGS: The Third Division of the Adjustment Board, upenm the whol e
record and all the evidence, finds and hol ds:

That the parties waived ohearing;

That the crrierand the Employes involved in this dispute
are respectively CarrieraiBmployesyitint he meaning of the Railway
Labor Act, as approved June 21, 19343

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A WA R D

C ai m deni ed.

NATIONALRAILROAD ADJUSTMENT BOARD
By Oder of Third D vision

ATTEST: ‘
Executive Secretary

Dated at Chicago, Illinois, this 27¢n day of Septenber 1974,



