NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 20454
THIRD DI VI SI ON Docket Number MM 20370

Frederick R Bl ackwel |, Referee

(Brot herhood of Maintenance of Wy Employes
PARTIES TO DISPUTE: (

(Burlington Northern Inc.

STATEMENT OF CLAIM: Clhai m of the System Conmittee of the Brotherhood
that:

(1) The Carrier violated the Agreement when it used Painter
Foreman C. Schwartz instead off url oughed Painter E. L. McKinneyto
perform painting work beginning Aoril 5, 1972 at Hastings, Nebraska
(Syst emFi | e 33-P-3/MW-84(p)}-16/21/72).

(2) Painter E. L. McKinneybe paid for all time |ost from
April 5, 1972 because of the violation referredto in Part (1) hereof.

OPINION OF BOARD: The Carrier cut back a four man ﬁai nti n? crew, so that

— only the Foreman was left. He then performed painting
work, but did so under the title of Foreman and waspaid at the Foreman's
rate. The claimis that the Claimant, afurloughed Painter, should be
pai d for the painting work performed by the Foreman. The Claimant holds
a Painters' seniority date of Septenber i#, 1971 on the Lines West 2
Painters’ Roster. The Foreman hol ds seniority as aPainter on the sane
roster; his painters' senioritydate i s Septenber 3, 19ul.

The pertinent agreement texts Sre found in Rule 55 B and J, and
i N Paragraph 6 of Appendix K3

"RULE 55. CLASSIFICATICON OF WORK

% % % % %
B. Foreman.

An employe assigned to direct the work of nen and
reporting to officials ofthe railroad shall be classi-
fied as a Foreman.

% ¥ ¥ ¥ »
J. Painter.

An enPI oye assigned to mixing, bl endi ng, sizing,
appl ying of paint, kalsom ne, whitewash, or other pre-
servatives to structures, either by brush, spray or other
met hods, or glazing, including the cleaning orpreparation
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"incidental thereto, shall be classified as a painter.
(This Wi ll not preclude the use of carpenters to do
painting or helpers to perform preparatory or other
work custonmarily accepted ashel pers' work).

* % % ¥ *

APPERDIX K

The foI!omﬁn% understandings are agreed to in
connection with the new Maintenance of Wy Agreenent:

* ¥ % % ¥

6. It is agreed that employes hol ding seniority
as painters on any of the former railroads wll be
given preference to painting work to the same extent
as prior to the effective date of this Agreenent."

The Enpl oyees argue that the Foreman was restricted from per-
formng the painting work by Rute 55 B and that the Cainmant wasentitled
to such workunder Rule 55 J. Apparently, the predicate ofthis argument
Is that a Foreman's position and aPainter's position have a distinct
demarcation line in the character of the work accruinﬁ to each position.
The Employees' argument nay have been applicable to the facts and rul es
involved in the sustaining Awards cited in supportofthe clain however,
the argument has no relevance in this case. The determinant in this
case is the provision in paragraph 6 of Appendix Kwhich sets out the
preference rights of enployees having Painter's seniority on the former
railroads which have been nerged into the herein Carrier, the Burlington
Northern, Inc. Such provision quite clearly preserves a preference to
painting work, but only for enployees who had Painters' seniority prior
to the effective date of the current Agreenment, May 1, 1971, The Foreman
involved in this caseholds a Painters' seniority date of Septenber 3,
1941, which is prior to the effective date of the Agreement. The O ai mant,
in contrast, holds a Painters' seniority date of Septenber 1%, 1971, which
I's subsequent to the effective date of the Agreement. Thus, under para-
graph 6, Appendix K, the involved Foreman has a preference to painting
work, while the Caimnt has nopreference at all. Accordingly, as
between the Caimant and the involved Foreman, there is no basis on which
to say the Claimant is entitled to the painting work performed by the
Foreman. The claimshall be denied.




Award Number 20454 Page 3
Docket Nunmber MJ 20370

~ See recent Third Division Anard No. 20308 for a similar inter-
pretation of paragraph 6,Appendix K as well as for a nore detailed
discussion Of the preference rights established therein.

FINDINGS: The Third Division of the Adjustnment Beard, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Dmployes i nvolved in this dispute
are respectively Carrier and Bmployes Within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustzent Beard has jurisdiction
over the dispute involved herein; and

The Agreement was not viol ated.

AWARD

Claim deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Oder of Third Division
ecut| veSecretary

Dated at Chicago, Illinois, this 25th day of Cctober 1974.



