NATTONAL RAI LROAD ADJUSTMENT BOARD
Award NMumber 20467
THIRD D VI SI ON Docket Number SC- 19915

Joseph Lazar, Referee
(Brot herhood of Railroad Signalmen

PARTI ES TO DISPUTE: ( _
(The Ann Arbor Railroad Company

STATEMERT OF crLAIM: C ai moft he General Committee of the Brotherhood of
; Rai I road Signalmen on the Ann Arbor Railroad Conpany
that:

(a) Carrier violated the current Signalnen's Agreenent, as
anended, particularly the Scope, when it contracted wth orotherw se
arranged for Railroad Accessories Corporation enployes to perform signal
work of fitting and wiring relay cases for flashing Iight signal protec-
tion at Breomfield Road, M. Pleasant, Mchigan; said relay cases
delivered to M. Pleasant on or about Decenber 18, 1970.

(b) Carrier should now be required to conpensate Signa
Forenman Bob F. Johnson, Si?nalnen Robert L. Beracy, George D. Harris,
and Leon F. Garrett, signal gang enployes, for eighteen (18) hours each
at their respective overtinme rates of pay, for work performed by other
than signal enployes in £itting and wiring these relay cases.

OPINION OF BOARD: The Brotherhood of Railroad Signal nen on the Ann Arbor
Railrcad Conpany clains that the Carrier violated the
"Scope" provisions of the Agreenent by having the Railroad Accessories
Corporation deliver into the Carrier's possession for installation by the
carrier's signalmen relay cases for flashing light signal protection at
Broomfield Road, M. Pleasant, Mchigan, the relay cases having been
fitted and wired by Railroad Accessories Corporation enployees.

The case atissue involves construction of anew hi ghway cross-
ing protection device on the Carrier's |ine atBroomfield Road, Mm:.
Pl easant, Mchigan. Three relay cases, Wred and assenbled by the nenu-
facturer, were purchased intact fromthe Railroad Accessories Corporation
for use in the constructionof this project. om June 31970 a purchase
order (Carrier's Exhibit J) was submtted to the Railroad Accessories
Corporation for materials required to construct the highway crossing
device. The materials ordered included twe flashing, |ight signals with
back-to-back Iight units, pedestrian warning bels "Railread Cro0ssing"
and "Stop On Red" signs, four two-way bootlegs, three crossarm boxes and
three factory wired relay cases. The Railroad Accessories Corporation
delivered the material to the Carrier on Decenber 18, 1970. The Carrier's
Si gnal Dpepartment enpl oyees performed the work necessary to place the
equi prent i n operation, conpleting the project on November 231971,
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Work offabricating the three relay cases at issue, such as cutting and
stanmping themout, assenbling, welding, etc., wasperformed in the plant
of the manufacturer, the Railroad Accessories Corporation, by their

enpl oyees in t he Fairdal e, Kentucky pl ant. The Company manuf act ures
transmtters, receivers, relays, termnals, resistors, and arrestors,

and fitted and wired then into the relay cases and sold the conpleted
units to the Carrier. The relay cases 1nvolved were wired according to
circuit plans furnished by the Carrier although the relay cases in
question were not limted to use at the Broomfield Road Crossing but
could be used at other such-type hi ghway crossings on the Railroad.

The basis of this claimis that the wiring and fitting ofthe
relay cases is work covered by the scope rule of the Signalmen's Agreenent,
reading in part:

"SCOPE

"Thi s agreement governs the rates of pay, hours of
serviceand wWor ki ng conditions of all enployes in the
Signal Departnent, except supervisory forces above the
rank of foreman, clerical forces and engineering forces,
performng the work generally recognized as signal work,
whi ch work snall include the construction, installation,
mai ntenance and repair of signals, interlocking plants,
car retarders, highway crossing protection devices and
their appurtenances, central traffic control systens,
signal shop work, and all other work generally recogni zed
as signal work."

There is no question that the generalprinciple laid down in
Award 3251 by Referee edward F. Carter is controlling:

"Where work is within the scope of 8 collective agree-
ment, and not W thin any exception contained i N that agree-
nment or amy exception recognized as inherently existent as
her ei nabove discussed, we feel obliged to adhereto the
fundamental rul e that work belongs to the enpl oyes under
the Agreenent and that it may not be farmed out with
impunity.”

The dispute here hinges around the meaning of the scope rule; in other
words, 1s the fitting and wiring of the three relay cases in question "the
work generally recogni zed as signal. work, which work shall include the
construction...ofSi gnal s. ,.highway crossing protection devi ces and their
aﬁpurtenances." The Organi zation argues that the fitting and wiring of
the conponents of the three relay cases was indeed "construction", while

t he carrier argues that the functions were "manufacturing” by t he nanu-
facturing corporation
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The intent of the parties nmust be determned before the scope
rule can be properly applied. The wiring and fitting of relay cases which
go into highway crossing Protection devices and their appurtenances by a
manufacturer is not specifically spelled out as work within the Signalmen's
Agreenent. Beginning in 1965 noreover, it was the practice of the carrier
to purchase fromthe mamfacturer rel ay cases for highway protection devices
as In this case. W note, also, that the Agreement here became effective
Decenber 1, 1945 and that it was in Septenber, 1950 when this Board, in
Award No, 504l (Referee Edward F. Carter) denied 8 very simlar elaim of
t he Brotherhood of Railroad Signalmen, al t hough on another railroad, with
scope rul e language "construction" 8s in the present dispute. |n Award
No. sobds, this Board sought out the intentions of the parties insofar as
mani fested in their agreement language and concl uded that the | anguage
and purpose of the scope rule was not contenplated to deprive the Carrier
of its fundamental right of management in determning its acquisition
decisions towards efficient end econom cal operation. W& believe that the
reasoning of Award No. SObk is directed towards the interpretation and
meaning Of the understanding of the parties as reflected in the words of
their agreement and upholds the integrity of their agreement. We quote
fromthis Award No. SObk:

"The intent of the parties nust be determ ned before
the rule can be correctly applied. The wiring of relay
houses by a mamufacturer 1S not specifically spelled out as
work within the Signalnen's Agreenment. The Organization
points out that the electrical appliances used were stock
Itens that could be purchased and used indiscrimnately
for the purposes for which made. It is the integration of
the various appliances and devices used, the nmethod of
wiring, and their regulation and adjustment within their
functional range which produces the result sought. It
seems to us that 8 Carrier, in the exercise of Its mana-
gerial judgment coul d properly deci de t 0 purchase t he
engi neering skill of the seller of railroad equi pment, the
benefits of its research and experience, the expertness of
seller's employes, and a guarantee that it woul d operate
efficiently and econonmically. Award 4712, To deprive a
Carrier of this fundamental right of managenent is not con-
tenplated by the rule. om the other hand, if Carrier chose
to purchase the conponent parts of an intricate electrica
system and have it assenbled on the property, forreasons
of econony or otherwise, it would clearly be the work of
signalmen to performin the absence of specific agreenent
to the contrary. The purchase of equipment is afunction
of management. |t =ay purchase by itemor in quantity;
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"it may purchase with or without warranties asto its
functional operation; it may purchase by stock itens or
by having it built to order; It may purchase equi pment
wholly orpartially assenbl ed; all without infringing
upon the work contracted to signal men. When nmateri al

or equipment is purchased and delivered to the property
of the Carrier, amy construction, installation, nainte-
nance and repairgrowi ng out of its use on the property
of the Carrier within the scope of the generally recog-
ni zed work of 8 craft or of work specifically assi gned
to such craft, it is work which belongs to the employes
of that craft.

There is no contracting or farmng out of work
bel onging to these clainmants in the present case. The
equi pment was never purchased and delivered on the
property of the Carrier for use until after the work
claimed had been perforned athe factory. The rights
of enployes neverattached until the Carrier acquired
possession ofit. wWe quite agree that if the equi pment
has been delivered to the Carrier in such a manner that
the rights of claimnts under the scope rule attached,
that 8 contracting of the wiring and assenbly of the unit
woul d then be 8 farmng out of work belonging to these
enpl oyes. W failto see, however, that apurchase of new
equi pnent i n whatever form it NMay exist, can constitute a
farmng out ofwork under the Agreement forthe fundamental
reasont hat it never had been under the Agreement. That
which was never within the scope of an agreement cannot be
famed out.

This construction of the rule i s consistent with past
practice on this Carrier. The recorddi scl oses 8 nunber
of instances where factory equi pped instrument cases have
been purchased wi thout conplaint onthe part of the Organi-
zation. It is 8 clear indication that the Organization
itself did not construe the Agreenent to include the
assenbling and Wiring ofinstrunent cases by a manufacturer
as the work of signalnen. As we have previously Stated:

'The conduct of the parties to acontract is
often just as expressive ofintention as the witten
word and where uncertainty exists, the nutual inter-
pretation given it by the parties as evidenced by
their actions with reference thereto, affords 8 safe
gui de in determ ni ng what the parties thensel ves had
I'n mnd when the contract was made,' Award 2436.
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"'\ conclude therefore that the contract 8s inter-
preted by the parties on this Carrier adds support to
the interpretation that we have herein announced."”

W believe Anard No. 5ol was correctly decided in construing
the scope rule intention. Award No. 504k waaissued in 1950, and prior
to 1965 when the carrier here docunents its initiation of the practice
here in di spute, Award No. SOk was cited as precedential authority in
Awar ds Nos. 7833 (Shugrue), 7965 (Lynch), 11438 (Dolnick), and 12553
(West). Additional awerds mey be cited. As stated by Referee pudley E.
Whiting i n Award No. 4569:

"One of the basic purposes forwhi ch this Board was
established was to secure uniformty of interpreta-

tion of the rules governing the relationships of
the Carriers and the Organizations of Employes."”

Award No. 5ol was cogently reasoned and remains ful ly vigorous. We
shal| adhere to this award and its numerous progeny and deny this claim

FIRDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the carrier and the Employes involved in this dispute
are respectively Carrier and Enployee within the neaning of the Railway
Labor Act, 8s approved June 21, 193h4;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.

AWARD

Claimdeni ed.

mmm
Zxecutive Secretary

Dated at Chicago, Illinois, this 25th day of Cctober 1974.

RAT| ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division



