NATI ONAL RATIROAD ADJUSTMENT BCARD
Award Nunber 20478
THRD DIVISION Docket Number CL-20395

Davi d P. T™wemey, Ref eree

Brot herhood of Railway, Airline and Steanship
Clerks, Freight Handlers, Express and
( Station Employes
PARTI ES TO DISPUTE: (

(San Diego and Arizona Eastern Railway Conpany
STATEMENT OF CLAIM Caimof the System Conmittee of the Rrotherhood

(GL-7375)t hat :

(a) The San Diego & Arizona Eastern Railway Conpany violated
the Clerks' Agreement on August 2, 1971 and daily thereafter when it
failed and refused to conpensate enployes Mke Wight, Morrs Kohl and
Paul Fuchs at rate of Crew Dispatcher when performng such work, and;

(b) The San Diego & Arizona Easten Rai | way Conpany shal |
now be required to conpensate enployes Wight, Kohl and Fuchs the dif-
ference in rate of pay between Train Clerk and Crew Dispatcher ($1.09
per day) in addition to other earnings, beginning August 2, 1971 and
continuing until settlenent is made.

OPINION OF BOARD: The Cainmants occupy the position of Train Cerk in

t he San Di ego yards of the SDAE Ry. The Employes
contend that the assignment of work by the Carrier's Superintendent
Harral as per his letter of July 9, 1971 was work which was excl usively
attached to Crew Dispatchers position. The Employes contend that Rules 3,
4, 5, and 6 of the Agreement were violated when the Carrier assigned
these duties and then failed to pay the Crew Dispatcher's rate.

The Carrier contends that the Train Cerks' contentions are
wi thout merit and lacking in Agreement support.

The pertinent provision of the Agreement is as fol | ows:
“Rul e 6 - PRESERVATION OF RATES

(a) Employes terporarily Or permanently assi gned

to higher rated positions shall receive the higher
rate for the full day while occupyi ng such positions;
enpl oyes tenporarily assigned to |ower rated positions
shal | not have their rates reduced. The foregoing
includes time worked beyond limts of assignnent or
ﬁn rest days while occupying positions referred to
erein.
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"(b) A 'tenporary assignment' contenplates the fulfill-
ment of the duties of the position during the time
occug|ed, whet her theregul ar occupant of the position
i's absent or whether the tenporary occupant does the
work, irrespective of the presence of the regular
enploye. Assisting a higher rated enploye due to a
temporary | ncrease i n the volume of work does not
constitute a tenmporary assignnent.”

The Carrier's Superintendent's letter of July g9, 1971 deals with
procedures for Train Cerks for the handling of a witten bunp by a senior
yardman, There are nine yardmen on the yard board and two yard assign-
nents operating regularly on a daily basis. Superintendent Harral, In
Employes Exhibit A clained that the work in question amounted to “not
nore than 15 minutes a day." Local Chairman Hemphill denied that the
work in question "takes no nore than 15 minutes per day": =mployes
Exhibit B. Cainmant “right stated that, "onmy 2 to 10 M shift time
spent crew di spat ching will vary anywhere fromb5 minutes to as nmuch as
30 mnutes” . Employes Exhibit E.

Carrier contends on BP-28 and this is not denied, that Caimnts
spend little tine handling di spl acenent notices and that "The nmain tine
consumng item nentioned by Petitioner in this claimis crew caling work
which claimants have always done...." ainant Kohl, in Employe Exhibit
F states "I use to call only one yard crew until the on duty tine of job
500 was changed and | now call amad crew which use to be the duty of
the crew dispatcher.” It is evident that the work in question is not
dissinilar to the Cainmants’ normalduties.

It is well settled that an enploye assigned to ahigher rated
position need not fuifill all the duties of the higher rated position in
order to gualify for the higher pay: see Awards 14681, 12088, 11981, g8h2,
6965, 4669. It is equally well settled that there must be substantia
fulfillment of the position or work in order for a Claimaat to collect the
hi gher rate of pay: see Awards 16828, 16536, 15629, 14h450, 10912, The
record is clear that the employes have failed to sustain their burden of
proof that the claimnts substantially fulfilled the Crew Dispatcher's
position requiring the higher rate of pay. Further, the Employes have
failed to sustain their burden of preef that work in question was in
fact higher rated work. The Gaimwll be denied



Awar d Number 20478 Page 3
Docket Number CL-20395

FINDINGS. The Third Division of the Adjustnent Board, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Enployes within the meaning of the Railway
Labor Act, as approved June 21, 193k4;

That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A WA RD

C ai m deni ed.

NATIONAL RATLROAD ADJUSTMENTBOARD

By Oder of Third Division
ATTEST: QMM

Executive Secretary

Dated at Chicago, Illinois, this  25th day of Cctober 1974.
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Award 20478 recogni zes that it is well settled that employes assigned
higher-rated work need not fulfill all of the duties of the higher-rated
position in order to qualify for the higher rate of pay. After stating
this recognition, the Award shoul d have concluded that the Agreement was
violated and that the claimshould be sustained, Instead, the majority
sought escape framits obligation by improperly hol di ng t hat t he Employes
had fai | ed t 0 sustain their burden of proof that Claimants Were required
to perform Crew Dispatchers' functions.

The proof argument issilly. The whole dispute arose as the result
of Carrier's July 9, 1971 assigment notice to Claimnts that they were to
comrence performng certain Crew Dispatcher functions during their tours
of duty as Train Cerks, No further evidence requirementswere needed, as
the uncontested facts demonstrate that Train Cerks, subsequent to July g,
1971, had Crew Di spat cher responsibilities placed on their Train Cerk
assignments.

It is unfortunate that this Board woul d condone the transfer of
higher-rated duties to |ower-rated positions without requiring a correct
application of the pay rules of the Agreement. Award 20478 is in pal pable

errorandrequires dissent.




