I °

NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 20513
THIRD DI VI SI ON Docket Number CL- 20330

[rwin M Lieberman, Referee

(Brot herhood of Railway, Airline and Steanship
( derks, Freight Handlers, Express and
( Station Employes
PARTIES TO DISPUTE: (
(M ssouri Pacific Railroad Conpany

STATEMENT OF CLAIM O aim of the System Committee oOf the Brotherhood
(CL-7324) that:

1. Carrier violated the Tel egraphers’ Agreement (TCU) and in
particul ar, Paragraph 2 of the May 20, 1970 Memorandum Agreement, when,
begi nning June 2, 1972, it arbitrarily transferred the copying of train
orders, clearing of and delivering of train orders for Mssouri Pacific
trains, Sargent Yard, Memphis, Tennessee, to employes of the Arkansas =
Menphi s Bridge and Term nal Conpany who are not cowvered by the Agreenent.
(Carrier's File 380-3009) (Employes' File 8056=1-TC)

2. Carrier shall now be required to conpensate claimnts as
outlined in Employes' Exhibit No. 4, three hours at pro rata rate, as re-
quired by the May 20, 1970 Menorandum Agreement.

CPI NI ON OF BOARD: Starting on June 2, 1972 a series of train orders

ware copied, issued and delivered to Mssouri Pac¢ific
train crews by employes of the Arkansas-Menphis Railway Bridge and Ter-
m nal Conpany at its Kentucky Street office. Wwen Carrier refused to pay
Claimants a mininumcall Petitioner alleged that Carrier was in violation
of the Menorandum of Agreement dated May 20, 1970. That Agreenent provides
in part:

"2. When train orders, or communication which serve
the purpose of train orders, are handled by persons
other than covered by this agreenent and train dis-
patchers at |ocations where no employe covered by the
T-C Div., BRAC Agreementis enpl oyed, other than under
the exceptions set forth in Rule I(b)(a) (Mssouri
Pacific); Rule 2(c) (Texas and Louisiana); and Rule
2(d)(4) (Mssouri-Illinois), a telegrapher designated
by the district chairman will be allowed a call =
three hours at the mninumtel egrapher pro rata rate
applicable onthe seniority district."

Carrier alleges that the above Agreementwas not applicable to
Memphis prior to March 1, 1973, when the various clerks and tel egraphers
agreements were consolidated. Sone historical perspective is essential
inorder to resolve this dispute.
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The Union Railway Conmpany of Menphis was awholly owned sub-
sidiary of the Mssouri Pacific Railroad Conpany and enconpassed the
Memphis Ternminal (Sargeant Yard) and the tel egraphers enpl oyed at that
| ocation, who were represented by the Order of Railroad Tel egraphers.
By an Agreement entered into on August 31, 1949 between the Union Rail -
way Conmpany of Menphis and ORT, the parties agreed, inter alia, as
fol | ows:

"It is further agreed that any wage adjustnents, whether

an increase or decrease in wages or any change in the

rules or working conditions as adopted herein, affecting
the enpl oyees of the Mssouri Pacific Railroad Conpany
represented by The Order of Railroad Tel egraphers arrived
at through channel s provided therefor by the Railway Labor
Act, amended, the National Vacation Agreenent signed at
Chicago, Illinois on Decenber 17, 1941, supplenents thereto
and interpretations thereof, and the Chicago Agreenent of
March 19, 1949, as adopted by the Mssouri Pacific Railroad
Conpany and its enployees represented by The Order of Rail-
road Tel egraphers shall also apply to enpl oyees of the Union
Rai | way Conpany covered by this agreenent.”

In 1966, pursuant to an ICC Order, the Union Railway Conpany
was dissolved as a legal entity, and Carrier assumed total operating
control. On March 1, 1973 the Cerks and Tel egraphers Agreements were
consol i dated and the Tel egraphers' agreements were elimnated throughout
Carrier's property.

Carrier contends that, by practice, agreenents applicable to
Mermphis were, prior to March 1, 1973, necessarily adopted by the parties;
this was not the case with the May 20, 1970 Agreenent. Further Carrier
states that the dissolution of Union Railway did not automatically make
the Carrier's nmenorandum agreenents applicable at Menphis. Carrier also
argues that Caimants did not have exclusive rights to handle train orders
for Carrier's trains and that Bridge Conpany employes, by |ong established
practice, may handl e such orders. Carrier argues additionally that Caim
ants suffered no loss of earnings and that their clains constituted a
penal ty request.

The Organization states that the May 1970 Menmorandum Agreenent
was entered into by the parties after alnost nine years of negotiations
and it provides clearly that at any location where no employe covered by
the basic agreenment is working or enployed, the Carrier may have its train
orders handl ed by any other person onthe condition that it nust pay a call
to a designated telegrapher. Petitioner argues that the only exception
provided for 1s in the event of an energency and such is not the case in
any of the Oains herein.
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The key issue to be resolved in this dispute is whether or
not the May 20, 1970 Agreenent is applicable. Carrier cited Award
17629 in support of its position, involving the sanme parties. It is
noted, however, that the incident in that dispute took place |ong be-
fore the May 1970 Agreement was executed, hence we do not find that
Award to be controlling. On the contrary there have been several Awards
(20126, 20127 and 20173) which have dealt with the 1970 Agreenent on this
Carrier and one of its subsidiaries and have all held that the calls were
payabl e under circunstances sinmlar to those herein.

The major thrust of Carrier's position is that the My 1970
Agreenment is notapplicable since it was not adopted by the parties.
Carrier has not subnmitted any convincing evidence to support its conten-
tion; there must have been many changes in the rules in the period from
1949 to 1973 but we do not find copies of adoption agreenents covering
any of those nodifications. Further, and moresignificantly the 1949
Agreenment quoted in part above is abundently clear and unambi guous.

The quoted | anguage "It is further agreed that...,any change
inrules....affecting enpl oyees of the M ssouri Pacific Railroad Conpany
....shall also apply to enployees of the Union Railway Conpany covered
by this agreement.” is specific and unequivocal. Under that |anguage we
do not believe it is possible to ignore the inpact of subsequent agree-
ments such as the May 1970 Menorandum Agreenent. To further buttress
this language, it is difficult to knew how an adoption agreement coul d
have been entered into in 1970 when the Union Railway Conpany ceased to
exist in 1966. W also nust reject Carrier's argunents with respect to
exclusivity; such contentions are not relevant 1if the 1970 Agreement is
appl i cabl e since any person can handle a train order under that Agreement
when Tel egraphers are not enpl oyed atthat point.

Qur conclusion is inescapable: the May 20, 1970 Agreenent is
applicable to Carrier's telegraph service employes working at Menphis,
Tennessee. Further there was no energency alleged in this dispute. Car-
rier's contentions with respect to the penalty nature of the Caimare
simlarly without nerit: the payment of a call provided for in an agree-
ment cannot be terned a penalty. |f Carrier feels that the payments
called for are unrealistic, the place to seek a change is at the bargain-
ing table, not before this Board.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934;
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That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

A WARD

O ai m sustai ned.

NATI ONAL RAlI LROAD ADJUSTMENT BOARD

By Order of Third Division
Amsm_ﬁ@%
xecutive Secretary

Dated at Chicago, Illinois, this 8th day of November 1974.
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LABOR IMEMEER'S RESPONSE TO CARRIER MEMBEERS' DISSENT TO
TC AWARD 20513--DCCKET CL- 20330

Carrier Members' di ssent to Award 20513 suggests t hat the Board
was presented with two defenses. They then proceed to argue one of the
fwo defenses-one they glossed over in their submssion and oral pre-
sentation before the Board. The main thrust of their witten and ora
arguments was directed toward their argument that the May 20, 1970
Memorandum of Agreement Was not applicable to its operations at Menphis,
due to the fact that the Memorandum of Agreement was not adopted by the
parties to apply at Merphis. This argument was found to be wanting and
was correctly answered by the Board in its Qpinion.

Now Carrier Member dissenters attenpt to inject a Scope issue that
Carrier ".. . presured the Employes were contending the ' Scope' of the
Agreement had been vi ol at ed. "

Such statement is conpletely ill-founded and not well taken, and
borders on the brink of the ridiculous.

Carrier was well aware of the nature of this dispute, which was a
result of Carrier's violation of the Agreement, "in particul ar, paragraph 2
of the May 20, 1970 Memorandum Agreenent . "

Carrier's dissenters understandably attenpted to conpletely ignore
the cl ear and unarbiguous language of paragraph 2 of the May 20, 1970
Memorandum Agreerent, Whi ch was adopted by the parties after al most nine
years of conferences and negotiations. However, Carrier should not attenpt

through a di scourse of language to change the intent and neaning of



that Mermorandum Agreenent, by an interpretation of the Eocard, contrary to
the Railway Labor Act.
The Dissent al so makes absurd concl usions, such as:

"Furthernore, the 1970 Agreenent, by its own terns, does not
apply at locations where tel egraphers are employed, as here."”

Tel egraphers of the Eridge Conpany are not employes of the M ssouri
Paci fic Railroad Company, and they are not covered by the i:ay 20, 1970
Menorandum Agreement. The Tel egrapher enpl oyes of the Bridge Company are
covered by en entirely different working Agreenent.

The dissenters further state that:

"The majority rejected Award 17629that was squarely in point . . .."
The majority rightly so rejected Award 17629,for that Award was not_

squarely in point with the instant case, as the facts and circunstances

clearly reveal. In addition, there was no Memorandum Asresment i Nvol ved

In Award 17629,as involved i n Award 20513.

Awar d 20513 fol |l owed the principles of Awards Nos. 20126ard 20127
on this property, which properly interpreted the meaning and intent of
the May 20, 1970 Menorandum Agreement, and al so fol | owed the principles
of Award No. 20173, which also properly interpreted the neaning and intent
of a Menorandum Agreement dated June 3,19660n the Texas & Pacific
Rai | way Conpany (a subsidiary of the Mssouri Pacific), and that Memorandum
Agreenent contained the sane basic | anguage as the May 20, 1970 Memorandum
Agreerent i nvol ved i n Awar d 20513.

For sone reason known only to Carrier Member dissenters, they simply

do not wish to accept proper interpretation of the May 20, 1970 Menorandum



Agreement and/or a simlar Menmorandum Agreenent, even though both contain
cl ear, concise and unambigucus | anguage.
Therefore, regardless of Carrier Member dissenters’ statements,

Award 20513 is correct in every respect,

Fletcher
er 30, 1974



