NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20514

THIRD DI VI SI ON Docket Nunber CL-20443
[rwin M Lieberman, Referee

(Brot herhood of Railway Airline and Steanship C erks
Freight Handlers, Express and Station Emploves

(
PARTI ES TO DI SPUTE: (

(Sout hern Pacific Transportation Conpany (Pacific
Li nes)

(
STATEMENT OF CLAIM O aimof the System Conmttee of the Brotherhood
(G.-7381) that:

(a) The Southern Pacific Transportation Conpany viol ated
the current Clerks' Agreement when it failed and refused to allow em-
ploye F. F. Kinisky to displace Junior enploye W C Allred from posi-
tion of Agent at Salinas, California; and,

(b) The Southern Pacific Transportation Conpany shall now
be required to allow enploye F. F. Kinisky eight (8) hours' additional
conpensation atrate of Agent, Salinas, Novenmber 11, 12, 15, 17, 18,
19, 20, 21, 24, 25, 26, 27, 28, Decenber 1,-2,3, 6, 7, 8 9 10, 13,
14, 15, 16, 17, 20, 21, 22, 23, 24, 27, 28, 29, 30, 31, 1971; January
3, 4, 5 6, 7, 10, 11, 12, 13, 14, 17, 18, 19, 20, 21, 24, 25, 26, 27,
28, 31, February 1, 2, 3, 4, 7, 8, 9, 10, 11, 145 48@, and
each date thereafter that the violation continues.

OPINON OF BOARD: After Caimant was displaced by a senior enploye
froma Star Position at Mnterey, he attenpted to
di spl ace a junior enploye fromaStar Position at Salinas but was re-
fused by Carrier. Rule 33 ¢h), part of the Rule relating to Adver-
tising and Assigning Positions, reads as follows:

* k k Kk d Kk * * Kk k Kk % %

"RULE 33
ADVERTI SI NG AND ASSI GNI NG PGCsI Tl ONS
(h) Star Positions =

Positions designated by a star ¢(*) in the wage
schedul e, shall be advertised, when vacancies occur,
in accordance with the provisions of this Rule: how
ever, such positions shall, after the expiration of
notice, be filled with the best qualified enploye
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"(having five (5) or nore years seniority) selected
by the proper officer of the Carrier fromthe basic
seniority roster or Master Roster (in that order)

on which the vacancy occurs. \Were a suitable em-
pl oye for the position cannot be found on such
seniority rosters, the Carrier is privileged to nmake
a selection fromthe Master Roster of one of the
other regions of an enploye (having five (5) or
nmore years seniority), and if this is done such em-
pl oye shall be governed by the provisions of Rule
45(f) "

Petitioner relies largely on Rules 27 and 41 and con-
tends that Rule 33(h) does not supersede those rules. Rules 27 and
41 read in pertinent part as follows:

"RULE 27
PROMOTI ONS,  ASSI GNMENTS, DI SPLACEMENTS

Employes covered by these rules shall be in line
for pronotion. Pronotions, assignments and dis- -
pl acements shall be based on seniority, fitness and
ability; fitness and ability being sufficient, seniority
shal | prevail.

RULE 41

PCSI TI ONS ABOLI SHED, DISPLACEMENTS AND
REDUCTI ON | N FORCE

(a) An enpl oye whose position is abolished, or who
i s displaced under conditions not otherw se provided for
in these rules, may, within five (5) cal endar days, or
if on vacation, |eave of absence,or absent by reason of
i1l ness or other physical disability, within five (5)
cal endar days from date of return, displace a junior em
ploye. An enploye will not be permtted to work as a
Quaranteed Extra Board enploye during the five (5) day
al  owabl e di spl acenent period, unless he becones a
Quaranteed Extra Board enploye during the five (5) day
di spl acenent period by displacing a Quaranteed
Extra Board enpl oye"
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Carrier first argues that the Caimis procedurally defective
with respect to the damages clained. W do not agree with Carrier's
position since it is evident that at no time was Carrier msled with
regard to any aspect of the Caim.

The Organization argues that ". . ..Carrier's actionis arbitrary
and capricious and that their reliance on Rule 33(h) is a device to
favor one enploye over another at their discretion, rather than place-
ment of an enploye based on seniority, fitness and ability." Basic-
ally, Petitioner's argunent is: 1. Rule 33(h) contenplates adver-
tising new positions and vacancies only, not displacenents. 2. Rule
33 has no bearing on displacenents. 3. Rule 41 is applicable in the
event of positions being abolished, displacenents or reductions in
force

Carrier asserts that the clear language of Rule 33 (h) provides
that at all tinmes, continuously, and wthout any qualification after
expiration of the notice, the position shall be filled with the best
qualified enploye. Carrier argues that Petitioner's position in this
case would nodify this language in that the best qualified enploye
would fill the position only until sone senior enploye desired to
displace him Carrier-also asserts that under the predecessor TCU
agreement the same rule had been in effect since 1944 and Carrier's
interpretation and application of the rule had never been questioned.

Petitioner argues that the past practice relates to a pre-
decessor agreenent, prior to the consolidation of clerks and telegra-
phers agreenents, and hence is not applicable. Further, that no past
practice which is contrary to the clear |anguage of the agreement is
controlling and finally Carrier's past practice argunent is unsupported
by proof and hence is invalid. W do not agree with Petitioner's
position with respect to past practice. First we have held (Award
19800) that the consolidation of clerks and telegraphers agreenents
did not affect the nmeaning and application of existing rules and prac-
tices. Further, we note that there was never a denial by the O gani-
zation of Carrier's assertion of previous practice; even nore signifi-
cantly, we do not believe it is necessary to "prove a negative." As
to the matter of the clear |anguage of the agreement, we have two
problens: first, if we accept Petitioner's point of view, we would
be modifying Rule 33(h) by inserting the phrase, "except in the event
of displacenent”; if we accept Carrier's position we would be forced
to nodify Rule 41(a) by adding to the first sentence "except for Star
Positions."
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Petitioner cites Award 11335 in support of its position. W
note that the rules in that dispute were quite different than those
herein, in that Award, additionally we said that there was adequate
rule protection against the filling of a position simlar to a Star
Position through displacenent by an enpl oye considered unacceptable
by managenent. |f we accepted Petitioner's position, such would not
be the case in this dispute; moreover the rule herein provides for the
"best qualified enploye". W think more in point the position taken
in Award 6723. In that matter, with closely parallel rules and facts
we said:

"To apply the general displacenent rule to asterisk
positions as contended for by the Organization, would
render Carrier's free choice in nmaking appointments
thereto a nockery. W say this because under such
theory, any such appointee could imediately there-
after be swept fromthe position by a senior enploye

irrespective of his qualifications, . . ..\ should not
assune that the parties intended to do auseless act
in negotiating Rule GI1I, nor should we so interpret

an Agreenment so as to result in an absurdity when a
path is open to effectuate an expressed intent...."

W find that the neaning of Rule 33 ¢h) is clear and un-
equivocal: it does not provide for an exception via the displace-
ment route. The parties evidently wished to cede to the Carrier
the right to determne and designate the best qualified enploye for
a limted number of positions, with only the qualification that
such enpl oye nust have a mnimmof five years of seniority. This
evident intent of the parties is buttressed by the unchal | enged
practice under the TCU predecessor agreenment and the reasoning
in Award 6723 above. W have repeatedly held that the conduct
of the parties over a period of time is the best evidence of their
intent (See Award 19959 and nany others).

For the reasons indicated above, the claimnust be denied.

FINDINGS:  The Third Division of the Adjustment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute

are respectively Carrier and Enpl oyes within the meaning of the
Rai |l way Labor Act, as approved June 21, 1934,
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WARD

O ai m deni ed.

NATI ONAL RAILRQAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 0
Executive Secretary

Dated at Chicago, Illinois, this  8th day of Novenber 1974.




