NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 20557
TH RD DI VI SI ON Docket Number TD- 20510

Irwin El. Lieberman, Referee
(Arerican Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(Chicago and Western Indiana Railroad Conpany

STATEMENT OF crAaiM: Claimof the American Train Dispatchers Association
that:

(a) The Chicago & Western Indiana Railroad Conpany (hereinafter
referred to as "the Carrier"), violated the effective Agreement between the
parties, Article 6(a) thereof in particular, by its arbitrary, capricious
and discrimnatory disciplinary action in assessing fifteen (15) days'
actual suspension against Caimnt Train Dispatcher G L. Hardwi dge as the
result of formal investigation conducted June 22, 1973.

(b) Because of said violation, the Carrier shall now be required
to clear Oaimnt Hardw dge's personal record of the charges involved in
the investigation of June 22, 1973 and conpensate himfor all loss of time
in connection therewith, plus interest at the annual rate of six per cent
(6% beginning with Carrier's scheduled pay dates when said conpensation
was due for the work days involved in the suspension.

OPI NI ON_OF BQOARD: On June 14, 1973, while Caimant was on duty as a Train
Di spatcher with responsibility for the area in question,
two trains were permtted to operate on the same track in opposite direc-
tions sinultaneously, which could have resulted in a head-on collision.

Fol lowing a" investigation, the Hearing Oficer notified Claimant that after
reviewing the transcript: "I find that it reveals that you were, in fact,

in violation of Rule 204 inasmuch as Order No. 1 of June 14th was not ad-
dressed to Erie Extra 3620 North." daimnt was accorded a fifteen day
suspension,

The Organization, as its first contention, argues that C aimant
was not afforded a fair and inpartial hearing. This position was based on
the conduct of the hearing itself, including alleged prejudgement of guilt,
as well as on the contention that Carrier did not require the attendence of
and nake available certain wtnesses, including the hearing officer. A
reading of the transcript of the investigation indicates that there was
consi derabl e turmoil during the course of the hearing, caused at |east in
part by the persistent efforts of Claimant's representative to find errors
in the conduct of the proceeding. However the record does not support
the position of Petitioner in the conduct of the investigation, per se. Wth
respect to the matter of witnesses the record indicates that there was ab-
solutely no showing that the hearing officer or either of the other individuals
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had any relevant information bearing on the particular incident under

I nvestigation, even though Caimnt was given anple opportunity to nake
such showing. Mreover there was no agreenent proviso requiring Carrier
to call wtnesses; Cainmant had the obligation to produce his own wit-
nesses and he failed to avail hinself of this right. A though we are
sonewhat unconfortable with the Hearing Officer's refusal to testify,
under all the circunstances of this dispute, we do not find that this ac-
tion was in itself sufficient to inpair Claimant's defense and as such

constituted grounds for reversal of Carrier's conclusions.

Wth respect to the nerits, Carrier's Operating Rule 204 contains
the followng provisions with reference to whom train orders nust be ad-
dressed:

"Train orders nust be addressed to those who are to
execute them..."

Carrier's conclusion was based on the fact that O ainmant issued
a train order which had the effect of taking away the superiority of the
northbound train but did not furnish that train a copy of the order. Caim
ant admtted that he did not give a copy of the train order to the north-
bound train but argued that other dispatchers over a recent period of tine
had interpreted Rule 204 simlarly under analagous circunstances. The record
supports Claimant's contention in this respect; however there is no evidence
to show that Carrier had been aware of, nuch |ess acquiescing in, such con-
duct. W have held repeatedly that an employe should be disciplined for his
own m sconduct regardless of the fact that other employes may al so have been
guilty of simlar msconduct (see for exanple Award 15978).

The record in this case supports the charges against O ai mant.
There is no showing that Carrier acted arbitrarily or exercised capricious
judgment in inmposing the suspension in this case. Under all the circum
stances, we will not disturb Carrier's disciplinary action.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
Thatthe Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934;
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That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and

That the Agreenment was not violated.

A WA RD

d aim deni ed.

NATI ONAL RAILROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: 44# i M

Executive Secretary

Dated at Chicago, Illinois, this  13th day of Decenber 1974,
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In Award 20557 the Board has exceeded its jurisdiction when adjudicating
the dispute contained in Docket TD-20510. The Board i S not empowered to
change Agreenent rules but nust confine itself to the interpretation or
appl 1 cation of ‘Agzreements covering rates of pay rules, or working conditions.

The piscipline Rule, Article 6,0f the Agreenent reads in pertinent part:

"Train di spatchers will not be disciplined
without a fair hearing before a designated officer
of the Railway Conpany. |nvestigation shall be
hel d within ten (10) days after witten noticeis
gi ven the employe Of the charges preferred arainst
him He shall have the right t0 have a representa-
tive of his choice present at the investigation to
hear all oral and to read all swritten testinony,
and to bring out any facts in connection with the
case, x*x'

Award 20557 st at es "oreover t here was N0 agreement provi so requiring
Carrier to call witresses; Claimant had the obligation to produce his own
W tnesses and he failed to avail himself of this right." Even a casual
readi ng of the discirline Rul e shoul d have reveal ed that the cmploye does not
have the right to call his own W tnesses under the Discipline zute of the
Agreenent. Iowever, the employe iS entitled to a representative anda this
representative is entitled under the Agreement to "bring out eny facts in
connection with the case". In addition "a fair hearing" could only be construed
to be an investigation to fully and conpletely develop all the facts regarding
the charges preferred agai nst the employe.

Prior to the hearing the Employes' representative wote to the Carrier
advising that certain persons should be nade available as wtnesses at the
hearing to afford the claimant the fair hearing contenplated in the Agreenent.
The Carrier in replﬁ advised that the Carrier was not obligated under the
Agreenent to maxe these persons available as witnesses and the Exployes had
been i nstructed in the notice of charges to the Claimant that if certain
persons were desired as wtnesses, the Employes coul d summon then. Some of
the persons requested as w tnesses by the =mployes Were made avail abl e as
witnesses at the hearing but others were not. The Carrier made a unilateral
determination as to what persons shoul d be summoned as witnesses and which
persons shoul d not be summoned as witnesces. Cearly, the Carrier was not
Interested in a fair hearing but had made @ prejudgment as to0 wnich "facts
In connection with the case" were ?oi ng to be devel aﬁed in the investigation
indirect violation of the terms of the Agreement, i ch amounted to a deni al
of "a fair hearing" which was claimant's right under the Diseipline Rul e.
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One of the persons which Carrier refused to make available as a witness
at the hearing, in spite of the prior written notice and repeated requests
at the hearing, was the Carrier's rule ixaminer-Cnief Trai n Dispatcher who
conducted the hearing. |In addition to having pertinent knowledge of the
I nci dent under investigation, i.e. the novenent of the trio trains, the Rules
Examiner would lave been able to present relevant testimony in regard to the
rules ellegedly violated as to the application OF interpretation O these
rul es on the property.

Carrier's contention that it was under no obligation to call the persons
requested as witnesses does not destroy the Agreexent requirenent that the
employe De granted a fair hearing and that he or his representative be al | owed
to bring out any facts in connection with the case. Likew se, Award 20557
cannot destroy these Agreenent rights and at best Award 20557 can only be
considered to have mserably failed to interpret and/ or apply these provisions
of the Agreement as the Board i s not empcwered to detract from i.e. change,
the terms Of the Discipline Rule in the Agreement.

Awvard 20557 recogni zes that O ai mant was disciplined because "Order Xo. .
of June 1uth was not addressed to Erie oxtra 3620 liorth" and the Carrier had
held that clainant had thereby viol ated Fule 204, Award 20557 Cites a portiow.
of Rule 204, stating:

""Train orders must be addressed to those who are to
execute them . ."

Rule 204 then states:

"those fcr a train nust be addressed to the conductor
and engine man and to anyone who acts as its pilot"

end further states:

"Orders addressed to the operators restricting the
movement Of trains nust be respected by conductors
and engine nen, the sane as if addressed to them"

Therefore, you have an anbiguity within Qperating Rule 204, i.e. orders restrict
ing the movenent of a train nust be addressed to the train but orders restrieting
the novement o7 a train addressed to the operators nmust be respected by the
conductors and engine nmen of the train the zame as if addressed to them The
Board is not expected to and cannot interpret an Cperating Pule as this is not
the duty or function of the Board. 'The Board's duty or functionis tointer-
pret or apply the Agreenent. When you have an anbiguity in an Operating Ru

.
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the Board nmust | ook et the evidence rresented in the transeript.of the
investigation to find the correct neaning and/or application of the Qperating
Rul e on that property. The investigation is where the guilt of the employe
s to be proved and the Carrier nust bear the burden of proof in discipline
cases.

The carrizr failed to present @ shred of evidence to show that it was
not an accepied practice on the c&wI for the train dispatcher to issue orders
restricting trains (1O pernit opposing movements against t he current of
traffic) by nzving the orerator pl ace t he sigrnal bl ocki ng devices (eentrolling
entering theterritory vnerein the train order restriction occurs) and then
issuing the order io tie sperator 10 be executed by t he operator. A1l of
the testinony cf traindispaichers at the hearing, includinzCarrier's Relief
Chi ef 7rainTigscatcher-iules ixaniner, confirmed the train order DOOK evidence
end clearly chowed that such restricting train orders were addrcssed only to
the Qperator to exccute by holding the restricted train at the controlled
signal protccted ty ablockingdevice until the opposing train granted the
superiority vy ke train order had fuifilled the ternms of the train order
issued. This nandiing was further confirmed by Engineer :‘oore on Erie Extra
36520 North at the hearing when netestified that in the twenty-five year period
he has onerated trains in that teritoryhe had never received atrain order
such as the <rain order in question but that his train has been held at a
sicnal when a train is ocposite hi 3 ¢n the came track and on which treck his
train was <he sugeriortrain. On this property the train order creating the
restriction is addressed to the operator who IS to execute the order bK | eav-
i ng the vlocking device in place. The licaring OFficer conceded at the hearing
t hat ﬁlacin the blocking devi ces were t he reguired and nececsary protection
by asking it the necessary blockinz deviceshdd been pl aced orior to the
issuance of the train order. In addition, this sane Carrier officer was on
the ground and at the station when tke bl ocking devices were placed to protect
the movenment of this very train Erie ixtra 3620 North, which IS the subject of
this investigation, but the Carrier held that this officer did not have knov=-
| edge whi ch woul d require his attendance at the investigation as a witness.

Wi le Awnard 20557 has adversely affected the Claimant's right to a fair
and inpartial hearing as provided by the Agreement, the Board cannot render
an Awar d which would have the effect of destroying the right to a fair hearing
to bring out any facts in connection with the case as provided by the Agree-
ment for the soara does not have the authority to change Agreenents. award
20557 failed to performthe function of the Board by failing to interpret and
apply Article é, the Discipline Rule of the-Agreenent.
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Awerd 20557 exceeded its jurisdiction when it interprets and/or determnes
t he application of carrier's operating Rule, which is not a proper function of
the Board. Award 20557 makes an errcnecusaS Wel | as an improper i nterpreta-
tion of Operating Rule 20% holding directly counter to the evidence presented

at the hearing.

Award 20557 is clearly in error and | nust dissent.

J. P. Erickson
Labor Member
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