bE
e

NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 20571

TH RD BIVISICON Docket Nunber SG-20352

[rwin M Lieberman, Referee

Brot herhood of Railroad Signal nen
PARTI ES TO DI SPUTE:

(The Long Island Rail Road Conpany

STATEMENT OF CLAIM  Claim of the General Coomittee of the Brotherhood
of Railroad Signal nen on the Long Island Rai

Road that:
Carrier pay to Signalman R T. Nobile all tine lost in
connection with suspension of 15 cal endar days, and his
record be cleared of the charges and suspension.

OPINION OF BOARD: O aimant was accorded a fifteen day suspension for

"Preparing and Submitting a False Daily Gang Report
for March 24, 1972". The discipline was later reduced to a five day
suspension by Carrier.

The investigatory hearing was held on May 2, 1972 and Petitioner
first raises a series of procedural objections, all ofwhich were raised
at the hearing and subsequently. Petitioner contends that the presiding
Carrier officer was prejudiced and di splayed a presunption of guilt in
the conduct of the hearing. The record of the hearing does not support
this allegation. Petitioner next alleges that Cainmant wasrequired to
testify first at the trial which wasboth inproper and prejudicial,
since Carrier was required to present a prima facie case first. W do
not agree with Petitioner's conclusion since this type of hearing is an
investigation not a crimnal trial and there is nothing inproper in
calling on the aimant to testify first or at any other tinme during
the investigation; we have observed a nunber of such investigations in
which the dainmant was the only witness to be called. Qur concl usion
over the years, is grounded on the premises that the Carrier is required
to produce substantial evidence in support of its findings - and the
testinmony ofthe Claimant may or may not be an Integral part of such
evidence. Petitioner further contends that O aimnt was forced to
testify under threat of discipline by the presiding Officer. It is true
that Caimant was adjured to answera question propounded to him or be
considered to have been insubordinate. However, viewed in the context
of Claimant's representative's attenpts to obstruct and hanper the
progress of the investigation, the conducting Officers remark, t hough
intemporate, did not prejudice Claimant's right to due process. Finally,
Petitioner argues that the procedure was fatally deficient in that a
vital witness, the MIA Auditor, was not present at the trial, to sub-
stantiate the testinony of the principle Carrier witness. W note that
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the Trial Oficer offer=d to adjourn the proc =sding to rrange for this
Wi tness's appearance, t it the offer was rejected by the Ceneral Chairnan.
W find, therefore, that the appearance of this wtness was waived by
Petitioner. W conclude then, that there were no fatal procedural flaws

est abl i shed.

Wth respect to the merits, Petitioner argues that charge was
not proven by Carrier and that the incorrect report was not prejudicia
to Carrier in any fasnion, and, Since there Was no substantiation of
any previous Infraction by Cainmant, at nost a reprimand would have been
sufficient and appropriate. Carrier points out that the gang, contrary
to the erroneous report, did not return to work after | unch and, by
inference, there well mght have been other infractions. Qur conclusion
is that the record indicates that both wtnesses at the investigation
(including Oaimant) support the conclusion of guilt determned by
Carrier, and there is no contrary evidence. There is no basis for disturb-
ing the penalty inposed by Carrier since it wasneither arbitrary nor

capri ci ous.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.
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Dated at Chicago, Illinois, this 30th day of Decenber 1974.




