NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Number 20578
TH RD DI VI SI ON Docket Nunmber CL-20434

Frederick R Blackwell, Referee

(Brotherhood of Railway, Arline and Steanship
( Cerks, Freight Handlers, Express and
( Station Employes

PARTI ES TO DI SPUTE: %

M ssouri Pacific Railroad Conpany

STATEMENT COF CLAIM: Caimof the System cCommittee Of the Brotherhood (GhL-

7396) that:

1. Carrier violated the Cerks' Rules Agreenent when it dis-
mssed Mrs., Virginia |. Winzen fromits service, effective November 2,
1972, on the basis she was guilty of all charges nade, without giving
reasonabl e consideration to the testimony given in the transcript of in-
vestigation, and the objections nade by her representatives.

2. Carrier's action was arbitrary, harsh and an abuse of dis-
cretion

3. Carrier shall nowbe required to reinstate Mrs. Winzen tO
service with all seniority rights, vacation rights, etc., and conpensated
for any and all |osses sustained beginning Novermber 3, 1972, until returned
to service

4, Cdaimto bear a compound interest rate of 1% per nonth start-
ing with the sixtieth day after date of dismssal and continuing each nonth
thereafter.

OPI NI ON OF BQOARD: The dainmant's absence from work on Cctober 13, 1972

led to charges of being absent from duty w thout per-
mssion, failure to protect her assignment, and being insubordinate in
connection therewith. Follow ng hearing and findings of guilt, she was
disciplined by dismssal fromservice effective Novenber 2, 1972

The Enpl oyees seek to have the discipline vacated or nodified
on the grounds that the charge was not sufficiently precise and that the
suprene penalty of permanent dismssal was not justified by the infrac-
tion and its attendant circunstances. W find no defect in the statenent
of the charge, so we shall proceed to review the nerits of the case.

The hearing record shows that the Cctober 13 absence was preceded
by an exchange of four letters, entered in the hearing record as Exhibits
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1, 2, 2, w:;nd &, Under date of Cctober 3, 1972, the Claimant reguested
a davis leave on Jctober 12 'because the focmpany my husband woris for

is having = cwo day meecing and the wives are awpected 1O ha chere,"
This request was declined by Mr, C. T, Ramsev, 7ffice Manager, in a
leczer dated Dctchber 6 and handed to the Claimant at about ~:25 p,m.

as sne was nraparing t0 g0 home fromwork, The follow ng “ondav,in a
letsar dated October 9, addressed to x, T, C Xerschan ‘anagsr Lev-
enue Accounting, tnhe Claimant requested t0 he acvised of the reason for
declination Of her request Icr @ one day |eave, Mr, Merschenreplied

on Cctober 12, 1572 that the request was declined in view of her prior
leaves of absence in 1572 (five days in Aucust znd two I N Septembex)

end i order to kecep ber work ¢ urrent, Tha Claimant raceived this let-
cer at about 12;20 ».m, on Cctober 12. At about 4:25 2,m, ON the same
day, the Claimanv »pcke tO r, ilarris, one of =er supervisors, :zelling
him that it was G possible for her to work on Jctober 13 as she ha: to

zo0 10 her husbaad's business meeting, ‘lir. Haxris coul d rot authorize
the absence, so he phoned Mr, Ramsey, Spoke brigfly, and then handed the
phune t0 che Claimans, In this talk with Mr, Zamsey, .he O ai mant ack-
nowledzed recei pt of :zhe Cctober 12 letter from Mr. Kerschen and al SO
stated that she =ouild not reporv for wnrk on dctober 13, The hearing
record showed that ihe Claimant had been granted | eave on at |east one
prior occasion to make a business trip with her husband and that, includ-
ing vacation, sickness, and z1! other reasons, she had been off 28 days
during 1572. here was no evidence that any of these absences -—ere with-
out permissicn Or cthezrwise improper, The hearing record zl:o snowed
chat absente.isn anong the 24 or so enployees 2 the Claimant's depart-
ment amountsd o about 29%cn October 13; however, no overtime work
accrued to another employee by reason of the Claimant's absence on that
date

in appraising these facts and the whole record, e conclude
that there is no dispute that the O ai mant was absent without perm ssion
on Cctober 13, L972 and thus, there is no doubt that discipline was «war-
ranted. We note, though, that the Carrier's reasons for declining the
reouested Leave, as evidenced in the correspondence, were more or |ess
narrowly confined to the Claimant's own personzl attendance record and to
the inportance of her own work. The Tarrier's correspondence enphasized
the Claimant's nricr | eaves of absence and tie need for currency on her
cwmwork. In coatrast, however, the Carrier's hearing presentaticn placed
enphasi s on the high absentee rare of =he entire work force ot rhe depart-
ment and tne Nneed to prevent absenteeism from impairing the overall depart-
ment from functioning properly, Since the absenteeism of the entire demart-
menc was obviouslr a sound reason for needing zhe Claimant's services on
the date in guesrion, and since the Claimant's decisicon about :-orking that
dat e could have been inrluenced by this reason, -e balieve the Carrier
shoul d nave included chis reason in itS explanation for refusing her request
for leave, 7z also note that the Claimant's absence ¢id not result in over-
tire pay zc another zmployee or otherw se cause any disruption in the work
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except for a one day delay in its being performed. W conclude therefore
that, while the Claimant's absence fromwork warranted discipline, the
Carrier has failed to properly assess the foregoing nmitigating circum
stances in determning the quantum of discipline. Wen such circunstances
are properly taken into account, there is no doubt that the discipline of
permanent dismssal is unduly harsh and excessive for the infraction in
this case of being absent one day without permssion. Accordingly, we shall
award that the Claimant be returned to service wthout back pay, but wth
all other rights unimpaired,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the discipline of permanent dismssal wwas excessive.

A WARD

Caimsustained to the extent that the dainant shall be returned
to work with all rights uninpaired but without conpensation for back pay.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ﬁ W w

Executive Secretary

Dated at Chicago, Illinois, this 17th day of January 1975.

it w‘:ﬁ
Y



Serial No. 280
NATI ONAL BAILROAD ADJUSTMENT BOARD
TH RD DI VI SION
INTERPRETATION NO 1 TO AWARD NO. 20578
DOCKET NO. CL-20434

NAME OF ORGANIZATION: Brotherhood of Railway, Airline and Steanship
Cerks, Freight Handlers, Express and

Station Enployes
NAME OF CARRI ER M ssouri Pacific Railroad Conpany

Upon application of the representatives of the Enployes invol ved
in the above Award, that this Division interpret the same in light of the
di spute between the parties as to the nmeaning and application, as provided
for in Section 3, First (m) of the Railway Labor Act, as approved June 21,
1934, the following interpretation is made:

After carefully reviewing the petition of the Organization for
an Interpretation of Award No. 20578, (CL-20434). and after carefully re=
viewing Carrier's response thereto, it is concluded that the O ganiza-
tion's understanding ofthe Award is erroneous.

The subject Award, issued under date of January 17, 1975, vacated
the Carrier's permanent dismssal of the Claimant, Ms. V. Winzen, and ree
quired the Carrier to return Cainant Winzen "to work with all rights unim=-
paired but wthout conmpensation for back pay." The Award was received by
the Carrier's Director of Labor Relations on January 24, 1975, and the
Caimant's date of returnto service was February 21, 1975; thue C ai nant
Winzen was returned to service on the 28th cal endar day fromthe Carrier's
Lece(ij pt of the Award and on the 35th calendar day from the date of the
war d.

The Enpl oyees seek to have the Award interpreted so that its ap-
plication will require the Carrfer (1) to conpensate the Caimant from Janu-
ary 20, 1975 to February 20, 1975, or for such period as the Board deens ap-
propriate, and (2) to treat the dainmant's out-of~service period fromNov-
ember -2, 1972 to February 21, LY75 as "in service" time for the purpose of
determining her vacation and sick | eave benefits under the Agreenent. The
Enpl oyees submit that this first request is justified because the Carrier
did not return the Claimant to service within a reasonable period of tinme,
while the second request is justified by the Award's |anguage stating that
the Claimant's return to service was to be "with all rights uninpaired but
wi t hout conpensation for back pay."
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The Enpl oyees first request requires consideration of what
period of time is allowed for a Carrier to conply with an Award. On
the Third Division, the Board s adoption procedure autonmatically appends
to each nonetary award an order date or conpliance date which is fixed
on the mddle or the last calendar date of the month which falls nearest
to 60 days fromthe date of the Award. An award which does not award
money, such as the instant Award, contains no conpliance date under the
Third Division's procedure.

In the prior handling of this case, the Enployees nmade no re-
quest for and the Award did not contain a provision requiring that the
C ai mant shoul d be returned to service within a stated period of time,
The nonetary awards adopted on the date of the instant Award carried an
order date of March 15, 1975.

Wth regard to an award which requires an enpl oyee to be re-
turned to service, but which does not provide an express conpliance pro-
vision to govern the date of the return to service, the award by inplication
requires that the return be within a reasonable period of time fromthe date
of the award. In determning what is a reasonable tine in this case the
Third Division procedure nust be taken into account, particularly sincethe
Enpl oyees did not request a conpliance date during the prior adjudication
of the dispute. Cobviously, the Third Division's procedure would allow a
| onger period of time for conpliance than was actually taken by the Carrier
in returning the Caimant to service, and it therefore cannot be said that
the Carrier's action ran afoul of the criteria for determning a reasonabl e
tine.

The Enpl oyees' second request is that, for vacation and sick |eave
purposes, the Caimnt be treated as not having had her service interrupted
In 1973 and 1974 despite the fact that she perforned no conpensated service
in those years, and despite the fact that she was not awarded back pay for
those years by Award No. 20578. The phrase ™with all rights unimpaired" in
that Award refers to rights which existed on the date of the Award by reason
of the previous enployment relationship. That relationship covers the en-
tirety of the Claimant's work history with the Carrier, both in-service and
out~of=service tinme, and the Caimant's rights under the Anard flow fromsuck
history as it actually exists. Award No. 20578 did not intend to rewrite
this history, so as to have the Caimant treated for vacation and Sick lLeave
purposes as if she had worked uninterruptedly during 1973 and 1974, and in=
deed such a construction of the Award would be inconsistent. with the Award's
danial of back pay for those years.

In view of the foregoing, the Request for Interpetation will be
di sm ssed
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Ref eree Frederick Bl ackwell, who sat with the Division, as a

neutral nember, when Award No. 20578 was adopted, also participated with
the Division in making this interpretation.

NATI ONAL RAI LROAD ADJUSTMENT BOGARD

By Order of Third Division
ATTEST: _M_p‘ﬂgé/
ecutive Secretary

Dated atChicago, Illinois, this 16th day of January 1976.




