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STATp(Em OF CIAIM: Claim of the System Committee of the Rrother-
hood (CL-7566) that:

1. Clakmnt E. W. Marm was improperly dismissed from th6
service of the Carller following for!ml investigation held on
MY 12,1973.

2. Carrier shall non be required to return ClaimantE.  P.
Mann to the service of the Carrier with all rights under the Agne-
mentrestoredand  shall reimburse Clalmsntfor  alltimelostc-nc-
ing with May 4, 1973 at the rate of the position of Utility Dua
Driver.

OPINIOA OF BOARD: On May 4, 1973, ClAmant. was removed fYom service
for sn alleged violation of "Rule G".

Initially, Claimant raise8 a pmcedursl issue. Rule 45 (a)
state6,inprtinentyart:

"lb employwwi3J.b~ disclplinedordiends6edvith-
out a fklrhearlngbyhis sup6rvi6ing officer.
Su6pm~ion in p-r cases pending a hearing,whlch
willbe heldwltbinseveadayaofthetime  charge
is made, or employee suspended, wlU not be con-
sidered a violation of thi6 principle..."

Because an lnvestig6tionwas  nothelduntilMayl2,19~,
the Orgaai66tion assert8 that the seven (7) day rule, cited above, vats
violated. In order to properly consider this procedural issue, certain
backgrcund inforsutlonis pertinent.

A notice of investigstlon was prepand on day 6, 1973, ad-
vising Claimant to report for a hearing at 10:00 A.M. on May 7, 1973.
Carrier made a number of attempt6 to personally deliver the notice
on the 6th, at Claimant's residence, and attempted to contact him by
telephon6, to no avail.
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S-scaxae of failure to contact Claimant, Carrier prepared
another letter to Clai!nant,(May 7, 1973) po6tponing the investiga-
tlon until May 12, 1973. The crew dispatch force wa6 in6tmCted to
attempt to personally deliver the document at least cnce each day,
and to call Claimant's residence once every four (4) hours.

The instructions were complied with, but no personal or
telephonic contact was made.

At 2:oO A.M. on May 11, 1973 Claimant appeared at the
‘k?W diE~tCher'6 Office. He received the formal notice and signed
a document statingthathe  would appear at the hearing onMy 12,
1973.

Carrier assert6 that Claimant wa6 rare6 that a notice bad
been prepared for him(and the recordappears to confirm that fact)
and Claimant's actions mdicate that he wa6 "hiding out". We can
not, of course, speculate as to what. may have mtlvatedClaimant's
lengthy absences from hi6 horn, but we do feel that Carrier took
maEOI63ble steps in an effort to contact Claim&. Claimant criti-
cise6 Carrier for failure to forward the notice by certified msil.
The Rules sgreement does not require such a pmcednre. Momover,
under this Record, it is questionable that u6e of the U.S. Mail
would have r66ulted In an earlier notification to Claimant. If he
Wa6 not home (when he had good rea6on to believe Carrier wa6 attempt-
ing~@Y ~$OntECt~~h&I)  for pho~~c~s each four (k~))hourE, we quertion
that use ofcertlfled&lwouldhavc altsredthe statis<f~thii
l-itC~I& .._~- _. .~

The Board feels that COntrsCtual pm~l6iOn~ should be
complied with, and that time limit6, which are negotiated by the
parties, should not bs ignored. At the same time, we feel that
each iMtfULCe mu6t b6 viexed upon it6 own mrit6.

Obviously, the orlglnsl May 6 notification complied with
the Rules Agreement. It then becsme necessary to reschedule the
hearing when Claimant could not be located (or proceed without
claimant). The record is totally silent a6 to ww Carrier cho6e
the date of May 12, 1973 (which exceeded the seven (7) day Rule)
when it had no howledge, on May 7, 19'73 that Claimant would not
be served until May ll, 1973.~ Nonetheless, Claimnt'6 disappear-
ance did preclude Carrier imm rectifying the situation. Finally,
we note that the May 7, 1973 letter stated:

"Your 6ignatureto this postmnementwlllindicate
that you am agreeable to postponement and this
postponement will not affect the validity of the
hearing."
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When Claimant received the notice, he signed a statement
thathawouldattendthe inve6tigstion  onMayl2,1973.

We concede thetthe6atteris  notcntirelyfree  fTcmal3.
doubt,butuuder this record,we feel that clalmant'6ownconduct
su6t be c0n6id6md,66~6U66  hi6 appaant acquiescence totha dat6
of the hearing. We sp6cificaUyn0ta  thatwe do notco6666ntupon
other fkctual circum6tance6 aud record6 not now before ~6.

Concerning the !BYritE, We nok that C-t Wa6 employed
from 4:oO P.M. to l2:CO P.M. by Carrier a6 a truck driver (deliver-
ingmcrsage~  and prsonnel lna~v6hicl6)6nd  devotedabout
75$of eachshift to driving.

At abazt 8:lO P.M. on May 4, 1973 Carrio' Special Agent
r6~6t~6d6.U6llOUJi6OU6phonc Callwhich fllggc6tUdtbetClaimsnthad
been dripking. He and the A66iStUIt Terminal SUpUhtSndent  inb3r-
vhfedCh&i~~~t 6h0rtly thcmaitcr.  Both te6tifled that Claimant
hada 6tro?q O&m of alcohc& onhlsbreath; hadbloodshoteyes and
slightly slurred 6p6eCh. Thenswa6 60m6 conflicts6 towhetheror
nothewalhdina6teadynumer. At or abaxt 8:30 P.M. Grlevant
WM r6Lleved frcsa du*. Subsequent to inve6tigation,  he wa6 ter-
minated.

Although Claimrnt denied that he had been dripking on duty,
he didconcede that ha hadcon6~66danalcohoJ.i~  beversgc atl:OO P.M.

Chinaat denled (at the inv66tl~Uao) that h6 had been
ddlkbl# Ubd pFdlC.d t&68 (3) Wia66e6 Who WOdEd M ti W
shiftwithClaismntandllere~clo6eecntactwithhim.  AuthrEc
(3)'~6tifiedth+tthey didnot6me.U alc~c bw6rq366 onclaim-
ant'6 breath, and none noticed 6nytMng crut oftha ordinary to Eug-
~6tCcOn6umptiOilOf&2OMiC  beVeX=@6.

while there i6 an appbrentconflictofte6timony,we  note
an absence of time fYame6. The tm Csbrrierwitn6s666  testified
a6 to Claimant'6 condition at 8:30 P.M. Th6 record i6 entirely
void Of any indication a6 to WhM Claimsnt'6 firat tX0 WitWESCS
were in clore contact with claiMnt. Itmaybavebeen6hortlyafter
claimant reported for dU* at 4:00 P.M. !!!he third WitIIe66 Etated
that hi6 contact with Claimantwa6 betveen 6~10 P.M. and 6:30 P.M.:
a parlodof two (2) to two ti one balf(2+)hours prior totha
confrontationwhi6hle6+d  to tencdnation.

The BosrdCO~L~ludrE thatCarri6rh66 presented 6ubEtantive
evidence to demonstrate that ClaimantviolatedRule G.
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Claimant was initially employed by Carrier in 1938. In
1949 he resigned, but was reemployed in 1951. While Claimant had
certain disciplinary difficulty in 1970 and 1972, there is no in-
dication of any Rule G violations in his thirty-four (34) years of
service with Carrier. While we are quite reluctant to overturn a
Carrier determination of quantum of punishment, we feel that Claimant's
long years of service, are worthy of the Board's consideration.

Surely, a Rule G violation, is a most serious matter, es-
pecially when it involves au employe who drives a ccmgany vehicle, and
severe disciplinary action is warrEnted. But under this record we feel
that a permanent discharge is excessive.

We do note that Claimant's disciplinary difficulties have
been confined to the last few years. His future employment tenure
with the Company will obviously be closely scrutinized, and he alon
can control that tenure.

We will restore Claimant to active service with seniority
and other rights unimpaired, but without compensation for lost coapen-
saticn.

FINDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and Employes within the meaning of
the Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board ha6 jurisdic-
tion over the dispute involved herein; and

That the discipline of termination is excessive.

A W A R D

Claim sustained to the extent stated in the Opinion and
Findings.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

Dated at Chicago, Illinois, this 17th day of January 1975.
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(Referee Sickles)

In view of the

Claimant, we djssmt

seriousness of the offense committed by the

to that portion of the award which restores

Claimant to Carrier's service.


