NATIONAL RATLROAD ADJUSTMENT BOARD
Award Number 20588
THIRD DIVISION Docket Number CL-20694
Joseph A, Sickles, Referee
(Brotherhood of Railway, Airline and Steam

( ship clerks, Frei ght Handl ers, Express
and Station Emploves

(
PARTIES TO DISPUTE: (

(Uni on Pacific Railroad Company

( (South-Central District)
STATEMENT oF CLAIM: C aimof the System Conmttee of the Brother-
hood (GL-7566) t hat :

1. Claimant E. W. Mann was i nproperly dism ssed fromthe
service of the Carrier fol | ow ng formel investigation held on

May 12, 1973.

2. Carrier shall non be required to return Claimant E. W.
Mann to the service of the Carrier with all rights under the Agree-
ment restored and shall reinburse Claimant for all time lost commenc-
ing with May &, 1973 at the rate of the position of Wility Bua
Driver.

OPINION OF BOARD: On May U,1973, Claimant was renoved from service
for aa alleged violation of "Rule Gg".

Initially, Oaimnt raises a procedural issue. Rule 45 (a)
states, in pertinent part:

"No employe will be digciplined or dismissed with~
out a falr hearing by his supervising of ficer.
Suspension i n proper cases pending a hearing, which
will be held within seven days of the time charge
I's made, or enpl oyee suspended, will not be con-
sidered a violation of this principle..."

Because an investigation was not held until May 12, 1973,
t he Organization agserts that t he seven (7) day rule, cited above, was
violated. In order to properly consider this procedural issue, certain
background informaticn is pertinent.

A notice of investigation was prepared on May 6, 1973, ad-
vising Caimant to report for ahearing at 10:00 A M onMay 7, 1973.
Carrier made a nunber of attenpt6 to personelly deliver the notice
on the 6th, at Claimant's residence, and attenpted to contact him by
telephone, t o no avail .
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Because of failure to contact Cainant, Carrier prepared
another letter to Claimant,(May 7, 1973) postponing t he investiga-
tion until May 12, 1973. The crew dispatch force was instructed to
attenpt to personally deliver the document at | east once each day,
and to call dainmant's residence once every four (4) hours.

The instructions were conplied with, but no personal or
t el ephoni ¢ contact was nade.

At 2:00 AM on May 11, 1973 Claimant appeared at the
Crew dispatcher's office., He received the formal notice and signed
adocunent stating that he woul d appear at t he hearing on May 12,

1973.

Carrier assert6 that Claimant was aware that a notice bad
been prepered for him (and the record appears to confirmthat fact)
and C aimant's actions .ndicate that he wag "hiding out". W can
not, of course, speculate as to what nay have motivated Claimant's
| engt hy absences from hig home, but we do feel that Carrier took
reagonable steps in an effort to contact Claimant. Claimant criti-
cises Carrier for failure to forward the notice by certified mail,
The Rules agreement does not require such a procedure. Moreover,
under this Record, it is questionable that use of the U S. Mail
would have resulted im an earlier notification to Qaimant. If he
was not home (when he had good reasomn to believe Carrier was attempt-
ing to contact him) for phone calls each four (i) hours, we question
that use of certified mail would have altered the status of this
record.

The Board feels that contractual provisions shoul d be
complied Wi th, and that time 1imits, which are negotiated by the
parties, should not be ignored. At the same time, we feel that
each instance must be viewed upon it6 own merits.

Qoviously, the original May 6notification conplied with
the Rules Agreenment. |t then became necessary to reschedul e the
hearing when O aimant could not be located (or proceed w thout
Claimant). The record is totally silent a6to why Carrier chose
the date of May 12, 1973 (whi ch exceededthe seven (7) day Rule)
when it had no knowledge, on May 7,1973 that O ai mant woul d not
be served until My 11, 1973. Nonethel ess, Claimant's di sappear-
ance di d precl ude Carrier from rectifying the situation. Finally,
we note that the May 7,1973 letter stated:

"Your signature tothi s postponement will indicate
that you am agreeable to postponement and this
post ponenent will not affect the validity of the

hearing,"”
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Wien Claimant reeeived the notice, he signed a statenent
that be would attend the investigation on May 12, 1973.

Ve concede that the matter is not entirely free from all
doubt, but under this record, we feel that Claimant's cwn conduct
mst be considered, as well as his apparent acqui escence to the date
of the hearing. V¢ specifically note that we do not comment upon
ot her factual circumstances and record6 not now before us,

Concerning the merits, we note that C-t wasenpl oyed
from 4:00P.M to 12:00 P.M by Carrier a6 atruck driver (deliver-
ing messages and personnel in a Company vehicle) and devot edabout
75% of each shift to driving.

At about 8:10 P.M on May &, 1973 Carrier's Speci al Agent
recefved an anonymous phone call which suggested that Claiment had
been drinking. He and t he Assistant Term nal Superintendent inter-
viewed Claimant shortly thereafter. Both teatified that Claimant
had a strong odor of alcohcl on his breath; had bloodshot eyes and
slightly slurred speech. There was scme conflict as to whether or
not he walked in a steady manner. At or about 8:30 P. M Grievant
wag relieved from duty. Subsequent to investigation, he was ter-

m nat ed.

Al though Claimant denied that he had been drinking on duty,
he did concede t hat he had consumed an alcoholic beverage at 1:00 P. M

Claimsnt denied (at the investigatiom) t hat h6 had been
drinking and produced three (3) witnssses who worked on the same
shift with Claimant and were in close contact with him. All three
(3) testified that they did not smell alcohalic beverages on Claim-
ant' 6 breath, and none noticed anything out of the ordinary to sug-
gest consumption of alcoholic beverages,

While t here is an apparent conflict of testimony, we note
an absence Of time frames, The two Carrier witnesses testified
a6 to aimant'6 condition at 8:30 P.M The record isentirely
void O any indication a6 to whenClaimant's firgt two witnesses
were in close contact with Claimant, It may have been shortly after
Claimant reported for duty at 4:00 P.M The third witness stated
that hiscontact with Claimant was between 6:00 P.M and 6:30 P. M :
a period of two (2) to two and one half (2%) hours prior to the
confrontation which lead t 0 termination.

The Board concludes that Carrier has presented substantive
evidence t 0 denonstrate t hat Claimant violated Rule G
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Claimant was initially enployed by Carrier in 1938. In
1949 he resigned, but was reenployed in 1951. Wile Claimant had
certain disciplinary difficulty in 1970 and 1972, there is no in-
dication of any Rule Gviolations in his thirty-four (34) years of
service with Carrier. Wile we are quite reluctant to overturn a
Carrier determnation of quantum of punishnent, we feel that Caimnt's
long years of service, are worthy of the Board's consideration.

Surely, a Rule Gviolation, is a nost serious matter, es-
pecial |y when it involves au employe Wwho drives a company Vehicle, and
severe disciplinary action is warranted, But under this record we feel
that a permanent discharge i s excessive.

V% do note that Claimant's disciPIinary difficulties have
been confined to the last few years. H's future enploynment tenure
with the Conpany will obviously be closely scrutinized, and he alone
can control that tenure.

VW will restore Claimant to active service with seniority
and other rights uninpaired, but wthout conpensation for | oSt compen-
satiom.

FINDINGS. The Third Division of the Adjustment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and Employes Within the meaning of
the Railway Labor Act, as approved June 21, 1934,

_ That this Division of the Adjustment Board ha6 jurisdic-
tion over the dispute involved herein; and

That the discipline of termnation is excessive.

AWARD

o G aimsustained to the extent stated in the Opinion and
Fi ndi ngs.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD

By Order of Third Division
e Al bdoe

Executive Secretary

Dated at Chicago, Illinois, this 17th day of January 1975.



CARRI ER MENDERS DI SSENT TO AWARD 20£&38, DOCKET CL- 20694

(Referee Sickles)

In view of the seriousness of the offense comitted by the
G aimant, we dissent to that portion of the award which restores

Cainmant to Carrier's service.
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