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(Americen Train Dispatchers Aerroclatlon

STMF%EMT OF CLAIM: Claim of the Amerlcau haln Dlrpetchere Asrociatlon
that:

( a )  The  P e n n  C e n t r a l Bation CompaaJ (hereinafter
referred to aa "the Carrier"), violated the currently effective wement
between the Carrier end the American Train Dfspatchera A.moclatlon, the
Scope ad Definition in Part II thereof in particular, when on Jauuary 18,
1972 lt permitted and/or required en employe not wlthia the Scope of said
Agreement to performwork  covered thereby.

(b) Becauee of aaid vlolatioa, the Carrier shall now be
required to compeneate  Claimant Movement Director Ic. A. Peak one (1)
d&e pay at Movement Director'8 rate for raid violation.

OPIRIOH O F  BOARD: On Jenum~ 19, 1972, the R.Uhart enginehouae foreman,
upon requeet of Mr. Rojrcr, a eupervlsory employee

not covered by the Scope of the Agecement, added en addltlonal loco-
motive unit to the power conelet of train m-4. The addltlon of the
extra engine unit WM necemitated by the fact that tvo of the train's
four engine consiotwcrenotoperating.

The Grganlzation  cent- that ma. Royer’r action in iaeulng
lnhructionm  on power dirtrlbutloa, without the advance IrnwledSe,
authority and/or concurrence of the Movement Director on duty ln that
juriedlctlon la a clear violation of the A~reentent.  Specifically, the
Organization contende that the order ehould have been trenmltted
through the Movement Dire&or.

The pertinent portion6 of Part II of the Agreement of the
partlea Is quoted below:

-



Award Rumber 20591
Docket mssberTD-2fA~

psse 2

"PROvISIORSGOvmmm MO=D~RS,
ElGImFsoFmPERRsYLvAliIARAILRoAD
COldPARr.

SCOPE

The provisions set forth in us& II of
this Agreement shall constitute sn Agreement
between the Pennsylvania  Rallmad Compauy
and Its Movement Directors repre8ented by
the Amerlcau haln Dispatchers Association,
and 8haU govern the hours of service, work-
lug coudltlons and rate8 of pay of the re-
epectlve poritlons and employen classified
herein.

The tens 'Movement Director' as used
in Pa& II of thl8 Agreement applies to
trick, relief aud extra Movement Directors
and trick, relief aud extra Assistant Move-
ment Director8 and shall include only po-
rltlons and &tie8 of Movanent Directors
and A8818tant Movement Directora, and em-
ploye8 occupylug positions as relief or
extra Movement Dlrectore aud A88lstaut
Movement Directors, performing eervlce 0x1
poritions cla88ifled In the Rate Schedule
applicable to part II of thin Agreeme&.

DBXD!IORS

EWEHRRTDIRXTCR: Thl8clas88haLl
Include poaltions listed in the Scope of
thin Agreement ln which the preponderance
of the dutlea con818t of:

Supervision of the handling of trains,
distribution of motive power, equipment,
and crew8, and performing work lucldent
thereto."

The Scope Rule by itself doe8 hot define specific Items of
work exclusively to specific employees. It is thus by Itself a Oeneral
Scope RuLe asd the employee8 then have the burden of proving that the
work lu question has been performed by them exclusively, by custom,
practice and tradition system-wide. Ror doe8 the Definition of Movement
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Director as It relate8 to the Scope Rule reserve the work In question
exclusively to the ~loyees. Award 6312 (Elkourl) interpreted this
very Same Contra&W&l h%ngUsge Involving the Same parties to this
dispute and found a8 fO32aWS:

"IT88 of the word 'preponderance' in the definition
strongly ImplIes that the parties contemplated that some
employer other than Movement Director8 might properly
perform some of the enumerated duties; in other words,
that the type of duties performed by Movement Director8
should not belong exclu8ively to the Movement Director
cla88lflcatlon. Even the Employer seem to recognize
that such work doer not belong exclunively to Movement
Director8 under the naler, for they say they do not
contend that Movament Directors have the same exclusive
right at outlying terminal8 that the Dnployes claim for
them where a Movement Director position has been main-
tained and abolished. This seems to imply recognition,
though indirectly, that under the roles persona holding
Movement Director seniority do not have excln8lve right
to the type of work FDvolved in their cla88lflcatlon."

See also Awmd U285.

The Organlzatlon then bee the burden of proving that the work
in question bee been performed by them exclusively, by showing this
excluritity by C!U8tOm, practice and tradition SySt~-Ulde. We find
that the Organization ha8 not carried this burden of proof and therefore
wemutdengthe claim.

FIWfl08:  The !Chlrd DitiSiOn of the Adjustment Board, upon the whole
record amlallthe evidence, finds andhold8:

That the psrfiC8 waived oral hearing;

That the Caier and the Bnployes Involved in this dispute
are respectively Carrier and woyes within the meaning of the Railway
Labor Act, as approved Jbne 21, 1934;

That this DiViSiOn of the AdjU8tmCnt Board ha8 j!UiSdiCtlOn
over the dispute involvedherein;  and

That the Agreement wa8 not violated.
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Claim denied.

~CavAL RAnRoAxJ AwDslmsT BOARD
% Order of Third DiVlSion

Dated at Chicago, IUinois, thla 17th day of Jarmary 1975.



Carrier Members' Answer to Labor Member's
Dissent to Award 20591, Docket TD-20473

(Referee Twomey)

The Dissenter asserts Award 20591 is palpably erroneous be-
cause it relied upon earlier Award 6312 from this same property.
The Dissenter makes no mention of Axard 11285 also involving the
same parties jrhich reached the same conclusion. The Dissenter
concludes his discussion of Award 6312 with the following ob-
sex-ration:

"* * + Awards of this and every other tribunal
charged with interpreting and/or applying Agreements
have been consistent in holding that the Agreement
cannot be changed by virtue of being interpreted and
if chan&es are to be made in an Agreenent, such changes
must be accomplished by the parties at the bargaining
table under the procedures detailed in the Railway
Labor Act."

If, as Dissenter points out, changes must be made by negotia-
tion, the question occurs why the Organization did not do so when
the agreement was subsequently negotiated in 1960, some seven years
later. In Award 4388 (Carter), the Board said:

"It is argued, however, that a new Agreement has
been entered into since Decision 209 was rendered'and
that this has the effect of nullifying the interpreta-
tion made in that decision. The rule of contract
interpretation is that the readoption of language from
a former agreement into a new one carries with it the
meaning given to the language of the former, unless by
clear expression an intent to change the meaning is
shown. No such intention is shown by the adoption of
the new agreement."

Award 11285 was adopted in 1963, some three years after the agree-
ment was re-negotiated. There the Board said:



"We can find no express rule in the Agreement,
which specifies certain work is reserved to Movement
Directors. We can find no provision in the Scope
Rule or other provisions, which prohibits Carrier
from making changes in the number and use of crews,
as appears in the record before us. There is no proof
here that the employes here have an exclusive right
to the work, required here either by past custom or
practice or by provision of the Scope Rule, relied on
by the Organization. There is no evidence here be-
fore us that the work of Movement Directors, was af-
fected in any manner by changes made by Carrier."

The Labor Member's Dissent to that award contained the following
illuminating statement:

"Carrier's own quoted excerpts from Awards 4827
and 6032 admit that past Rractice governs the work
which is to be included within the terms of the agree-
ment.

"Either a Scope Rule, general in nature, does or
does not cover work which has previously been performed
through years of past practice by a certain craft of
employes. If such general Scope Rule does not cover
work of this nature and Carrier is permitted to have
absolute right to add to, take away or eliminate and
'transfer rork from one craft to another arbitrarily
and unilaterally then the effectiveness of the general
Scope Rule is completely nullified."

Any reasonable construction of the foregoing statement would concede
the Dissenter to Award 11285 also construed the present Scope Rule
to be "general in nature."

On page 4, the Dissenter asserts as follows:

"* * * The Carrier might assign other duties to
the Movement Directors which another craft or class
might feel was their work under their individual craft
Agreement and cause the Carrier to be faced with claims
made by those other Organizations but the Movement
Directors themselves would not have cause for action
under their Agreement as long as those other duties
did not become the preponderance of the duties of the
Movement Director."

-2- Carrier Members' Answer to
Labor Member's Dissent to
Award 20591



We do agree that Carrier could assign other duties to Move-
ment Directors and such Movement Directors would have "no cause
for action", but this fact would not change a general scope rule
into a swcific stops rule. If anything, it supports the con-
clusion that the scope rule is general and work only becomes re-
served thereunder by system-wide custom, practice and tradition.

Finally the Dissenter's argument dealing with Carrier's right
to assess discipline for failure to perform work properly is per-
fectly consistent with the theory, which even the Dissenter
accepts, that other work, not belonging exclusively to the craft,
may be assigned to a Movement Director which he can be held re-
sponsible for performing. In short, he has the same responsibility
for performing work, whether exclusively or non-exclusively as-
signed, hence it is a non-sequitur to conclude that because it
is assigned by Carrier, and he is held responsible for it, it
becomes his exclusive work thereafter.

In Award 7031 (Carter), followed by a score of awards, it
was held:

,1* * l Where work may properly be assigned to
two or more crafts, an assignment to one does not
have the effect of making it the exclusive work of
that craft in the absence of a plain language indi-
cating such an intent. Nor is the fact that work
at one point is assigned to one craft for a long
period of time of controlling importance when it
appears that such work was assigned to different
crafts at different points within the scope of the
agreement. * + *"

Thus, it was incumbent upon the Organization to prove by sub-
stantial evidence that the work claimed not only has been assigned
to the craft,but belongs exclusively to their craft by custom,
practice and tradition on the system. The Majority's decision in
support of this principle is free of error.

-3- Carrier Members' Answer to
Labor Kenber's Dissent to
Award 20591



t-) ?-w~, LOOCJL
H. F. M. Braidwood

7&2L&7P. C. Carter
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Labor Member's Dissent to Award 20591, Docket TD-20473

Award 20591 is not merely palpably erroneous but is so illogical that
it does violence to the statute that created the Naticnal Railroad Adjustment
Board by defeating the purpose for which the Railtray Labor Act established the
Rational. Railroad AdJustment Board and by thwarting basic purposes of the
Railway Labor Act itself.

Auard 20591 quotes from the SCOPE and DEFINITICX following the statement
that "the pertinent portions of ?art II of the Agreement of the parties is
quoted below".
states:

Following the SCOPE and DEFlXITIOX3  quotations,  Award 20591

"The Scope Rule by itself dccs not define specific
items of work exclusively to specific employees. It
is thus by itself a General Scope Rule red the employees
then have the burden of proving that the ?mrk in q-cstion
has been performed by them cxclctsivcly, by custom,
practice and trodition system-q,-ide.  Xor does the
Definition of Movement Director as it relates to the
Scope Rule reserve the work in question exclusively to
the Employees. H+"

The Agreement book wherein the instant Agreement is found is the Agree-
ment entered into by 2nd between the Pennsylvania Rafioad Company and certain
employes represented by the American Train Dispatchers Association with the
regulations effective June 1, 1960, except as. otherwise specified, snd rates
of pay effective Kay 1, 1952. The AgreFent book is in three parts to cover
different employes, i.e. Part I contains provisions governing train dispatchers,
Part II contains provisions governing movement directors and Part III contains
provision governing power directors, assistant power directors and load dis-
patchers. Each of these parts is a.separate Agreement in itself and is so
identified in the opening part of the SCOPE by so stating as in Part II reading
"The provisions set forth in Part IS of this Agreement shall constitute an
Agreement between the,Pennsylvsnia'Rxilrcnd Compsny and its Xovement Directors
represented by the American Train Dispatchers Association, end sbXU govern
the hours of service, vorking conditions snd rates of pajj of the reSpectivs
positions aud employes classified herein"....‘

The Agreement continues by detailing $ust what employes the term "Kove-
ment Director" applies to in Part II of the Agreement. The words "Movement
Director" sre set out with quotation mxks snd fust belo;: the puagraph detail-
ing to what employes the term "Kovement Dirsctcr" applies there are two
DEFMTIONS shohn to define the work of a Xovement Director or Assistant
IMovement Director.
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Award 20591 separates the two paragraphs under the word SCOPE from the
three following paragraphs under the word DEFINITIONS to make t!le statement
the Scope Eule'does not define specific items of murk exclusively to specific
employees. It is thus by itself a General Scope Rule and the employees then
have the burden of proving that the work in question has been performed by
them exclusively, by custom, practice and tradition system-wide." seem
feasible but it c?n only be ccrsidered to be specious reasoning at the very
best. As hereinbefore mentioned, the term "Movement Director" is set out with
quotation marks as that is a technical term and a DEFIDITIC?: of Movement
Director follosrs to explain that that technical term means. The portions of
Part II which governs movement director employes captioned SCOPE and DEFIIiITION
sre directly related to and/or are dependant on one another. In addition, in
Part II you find that the SCOPC and DEFXiTIONS sections are both included in
the preamble of the Agreement and are followed by nine rentllations which are.
the provisions being set forth in Part II to govern the hours of service,
corking conditicns and rates of pay. The SCOPE and DFFIDiTIGXS  sections do
not individuw stud clone s.sAwsrd 20591 implies but are part and parcel
of the same prcsmble.

In any case the Agreement is not a "general scope rule" Agreement as
AFrard 20591 rules. A general scope rxiie Agreement names the positions with-
out describing the r.:ork reserved to each class of employes. The scope rule
slang with the definition of the term "I:ovement Director" in the instant
Agrecmentnot cnly names the positions to wnich the term '%ovement Director"
applies but the work which a Movement Director performs.

To create support for fragmentizing  of the preamble to the Agreement
(Part II) to enable equating or reducing the positions named and the duties
defined into a general scope rule Agrees&&~ diS&Me, Award 20531 cites from
Award 631.2 (Elkouri) involving the same parties, i.e. the American Train
Dispatchers Association and the Pennsylvania Railroad Company. Award 6312 is
factually different from the instan+ dispute in many re-qects. In Award 631.2
the issue was work being perfonned,by persons not covered by the Km-ement
Director's Agreement following abolishment of Movement Directors' positions.
While Award 631.2 did include the l&gua.ge which is quoted in Award 20541, and
which is pnlpably wrong, this was not the basis fcr denial of tne claim in
Award 6312. Following the language in Ahard 6312 quoted in Award 20591, Award
631.2 counters its own language by stating: ._

"WH+ In this regard, if a substantial amount of
such work is spread to other employes after a Move!!ent
Director position has been abolished, and this fact
is satisfactorily established, then the Bnployes have
good cause to complain, for the Carrier cannot properly
do indirectly what it cannot properly do directly."
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Award 6312 then concludes, stating:

"- Indeed, the Er&oyes themselves have admitted
at other places in the record that numerous of the
items included in their list were handled by Movement
Directors. The Fmployes have simply failed to satis-
factori.lJ establish that a substantial. smount, of work
previously performed by Movement Directors at Toledo
has been performed by other employes since the Move-
ment Director positions were abolished.

"In view of'the above considerations it must be
concluded that the mloyes have not established any
violation of the Agreement by the Carrier."

Awsxd 20591 endorses a serious error cosnaitted in Award 631.2 though
Award 631.2 did not attempt to convert the SCOPE and DEFAJIOXS of the preamble
to the Agrecr!ent, Part II, into a general scope rule as Award 20591 does. The
definitions in the Agreement under consideration in Award 6312 and Award 20591
are not exactly identical for the Agreenent was revised after Award 6312 was
rendered. However, the definitions ate similar enough to show the error in
both Awsrds by considering the language as contained in the now effective Agree-
ment. In she effective Agreement the definition of >DVFN%Nl' DIRRCTOR reads
'This class shall include positions listed in the Scope of this Agreement in
which the preponderance of the duties consist of:" snd following that describes
the duties as "Supervision of the hsndling of trains, distribution of motive
power, equipment, and crews, and performing work incident thereto".

. . . .~

Award 6312 and Award 20591both co&& serious.error  when the word prepon-
derance is not considered in the Agreement exactly where it appears in the
Agreement. The Agreement says the,preponderance of the duties it does not say
the prspondersnce of the supervision of the hsndling of trains, the preponderant
of the distribution of motive power, etc. Awards of this and every other tribun
charged with interpreting and/or a@ying Agreements have been consistent in
holding that the Agreement cannot be changed by virtue of being interpreted
snd if changes are to be msde in an Agreement, such changes must be aocomplished
by the parties at the bargaining table under the procedures detailed in the
Railwsy Labor Act.

.

The use of the word preponderance in the Agreement csn hardly be considered
to be accidental. or misplaced in the Agreement. The parties clearly intended
that the preponderance of tine duties of the Nxement Director would be the
duties then described or detailed in the Agreement. This provision can only
be interpreted as written and mesns exactly what it says. The preponderance
of a Movement Director's duties nust be those specifically reserved to them
in the Agreement such as supervision of the handling of trains, distribution
of motive power, equipnent, crews, and perfornring  work incident thereto. Taking
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the language as it is contained in the Agreement you find that it was permissiv
to the Carrier. lhe Czrrier xas to be permitted to require~the  Movement Direct
to perform duties other tinan tiiose specifically  reserved to Kovrment Directors
in the Agreement snd the only restriction being that the preponderance of the
Movement Directors' duties must be those specifically  reserved under the Agree-
mrznt. The Carrier might assign other duties to the Movement Directors which
another craft or class might feel was their work under their individual craft
Agreement and cause the Crrrier to be faced with claims made by those other
Organizations but the I.!ovement Directors themselves would not have cause for
acticn under their Agreement as long as those other duties did not become the
preponderance of the &tie s of the Movement Director.

There have been numerous awards by t~he various Divisions of the National
Railroad Adjustment Board holding that where lsnyagein an Agreement is suh.jcct
to two intcrprctaticns, the interpretation lending itself to the most reasonjbl
result imst ryvcm. 3ile the words "preponderance  of the duties" can hardly
be considered to be subject to more than one interpretation nrhsn considered
as placed in the Agrxment, there can be no question that use of the word -
"preponderance" does not destroy the :rork or duties which are being reserved
to t.Wement Directors in the Agreement. Finding  as Award 20591 does that the
word "preponderance" appearing before detailing the duties makes eaoh of thc.~
indixtidual duties subject to the burden of proof by history, custom snd traditA
can onljr be constrccd to be an unreasonable result or an Illogical conclusion.
If the intent cf the Darties drafti?.a  the Agreement had been to make this a
"general scope rule" Agreenent, they t:ould have simply listed the names of the
positions without specifying certain duties which were to comprise the largest
part, i.e. the preponderance of the duties of Movement Directors. Rowever,
the Agreement must be considered as %R‘itten snd the parties did not merely list
the names of the positions to be covered by the terms of the Agreement. The
Agreement cannot be rewritten by a tribunal specifically charged with the
interpretation and/or application of the Agreement as written. It is apparent
that Award 20591 has exceeded the;&risdiction  granted the National Railroad
Adjustment Board when the duties prescribed or reserved are, in effect, remove
from the Agreement.

, '
Award 20591 concludes by stating:

"The Organization then has the burden of proving
that the vork in question has been performed by them
oxclusivel;r, b'~ sho;?ing this exclusivity by custom,
practice and tradition system-wide. We find that the
Organization has not carried this burden of proof and
therefore we must deny the claim."

-4-



Labor Member's Dissent to Award 20591, Docket TD-20473 (Cont'd)

The exclusivity theory, i.e. proof of exclusive performance of the work
by showing this exclusivity  by custom, practice and tradition system-wide, has
absolutely no application where there are duties described or reserved within
the Agreement. The eUClUiViW  theory can only have application when you have
a general scope rule which does not list the work to be Performed and if the
duties are detailed in the Agreement regsrdlecs of how they are placed in the
Agreement, they are there and must be considered to be a per-t. of the Agreement,
Award 20591 seriously errs yuhen it discounts the prescribed duties reserved in
the Agreement as being mesningless language.

The Xational Pailroad Adjustment Board is a forum to provide for the
settling of disputes grqwirrg out of the interpretation or application of Agree.
ments. Tne I;ationsl Ratio&i Adjustment Board is not a place to engage in
legalistic legerdemain  or liqguistic  csnipulation to permit sidestepping the
settlement of the dispute which is the Eoard's duty to perform. Labor Agree-
ments for the most pert are kn-itten by laymen to govern the terms and working
conditions of laymen snd, therefore, written in la,vmenzs tenrs so the laymen
covered by the Agreement ~iill understand the provisions detailed in the Agee-
ment. To forget this end destroy the Agreement is wrong.

The c.xclusiviY47thcory  has not been confined to Agreements wherein the
names of the positions are listed end no duties or work are defined or describe
'This erroneous application of the exclusi-&ty  theory has progressed to the
point where it has become a prime factor to bc used to rslign contract terms
and the results run from the ridiculous to the sublime. l%c result has been
that some work or duties have been placed in a Umbo, i.e. not being reserved
to sny class or craft, though the work remains to be performed. It has reached
the point that au Agreement which nsmes..the position of truck driver must also
state that a truck driver drives a tniotc'snd a coal heaver heaves coal.. It
was recently contended when work which is performed by the employe during the
regular work week of the employe is, performed on a rest dsy by another person,
the employe must prove that he has .the exclusive right to perform that work on
the rest dsy by conclusively proving that no one else has ever performed that
type of work on the Clairrant employe's rest dsy to prove a claim for unassigned
day compensation. In short, eJmost eve-y kind of claim u:hether related to the
scope rule or not is now being subjected to an exclusive right theory deter-
mination. In the instant case it becomes apparent how ridiculous this can be.
Under a history, custom and practice burden of proof a showing is required
that you have exclusively done this wrk from the genesis of the :rork to the
exclusion of sl.l others. The very fact that a person outside of the Agreement
performed such work, as in the instant clain, uuuld serve to show that you have
not performed this work to the complete exclusion of SU others as the claim
bedng presented is, in itself, prima facie evidence that Enother person has
performed such work.
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The Carrier and the Carrier Members of the Tnird Division, scting as
obedient jackals in the Carier's behalf, have played the exclusivity
theory to the hilt giving little if eny thought to what must be the ultimate
consequence of such an abuse of a theory which can have only limited applica-
tion. In the instant case the Carrier !las claimed that the Y'vement Directors
do not have the cxclxiv? right to ~erfom any r;ork whether defined in the
Agreement or not nnci Ai;ard 20591 appears to endorse this contention. l&h-ever,
ALard 7353 contains lan-?;usge  which should be considered. Uiiile Award 7350
must be read in its entirety to grasp the entire meaning, certain excerpts
ap@icable to the instant dispute follox

"H+ It i&argued, with more than a little
justification, that, this ijoard, while a creature of
law, is not a court of record and Congress never
intended it as such; that if the rules of evidence,
pleadings, and o~ther legal prccqts uere to govern in
th%sc disyutcs,- the courts provide a proper for.rm and
no need for this agency existed. Ruther, it is
perxacively crO~[ed that CcnFgess would have given us
the plenary po&z to marchti evidence and take testimony,
if it rrere intended we should do more than interpret and
amly A~recmcnts  according to the clear purpose and intent
,oi' language us?d by the contracting parties."

"The Agreements are made in a setting unlike any-
thing known to usual contract making. Collective
bargaining is closely akin to~the process of legis-
lating and out of that process comes rules that govern
employer and employe alike, such rules being cormsonly
known end referred to as pules of Agreement. Neverthe-
less, these Rules of Agreement take on many of the
attributes of contract rind always have been held to be
enforceable as such.

'

"The subject matter.of the contract is work. The
contracting parties are Carrier's IQnagement Fzpresenta-
tives on tine one hand and the duly.designated Representa-
tive of its emploves on the other. The authority of both
is recognized by law and t:hey r&e Their agreements within
scope of the law. Mutual covenants, responsibilities, land
obligations serve as consideration.
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"Neither contracting party is required by law to
give up'any prerogative that is inherent to the position
each occupies, but, if through the powers of persuasion,
or such economic forces as may be effectively and iegiti-
mately employed, a share is given by one to the other of
its formerly unquestioned authority, it should notthere-
after complain when it finds that authority thus fettered.

"The subject matter of the contract being work the
first determination  to be made in making the contract is
the class of i;ork that is to be let to a given craft of
employes and nez$t the conditions under which it is to be
let and is to be performed. The Carrier has need for
staffing its operations Trith positions, variable in number
snd subject to change in accordance kith,work load and
requirements of the service. Those positions are to be
worked by cmployes who hire out in the Carrier's service,
pursuant to the terms of a collective agreement, not by
individual contracts of hire. The employx next must be
assigned duties in accordance with classified positions and
thus the work is organized and assigned along craft lines.

"The Bnploye Representative slwsys seeks the right to
perform the Carrier's work that traditionally falls in the
class of service that its craft has, by usage, custom and
practice, performed for those who have found need for such
services, and, thereupon, it lays claim to such work in
negotiations with Kanagement Representatives. Out of the
Carrier's needs, end the demsiids'of  its employes who are
banded together in crafts, comes what usually is one of the
first rules incorporated &n the Agreement and comonly
referred to as the 'scope rule' stated simply, the 'scope
rule* has the effect of reserving to enumerated positions
the customary work of the,craft."

"For a,rJell reasoned&d judicious opinion as to the
more important undertskings of these Agreements, what they
mean, end how they operate, see Award No: 351 (First Div.),
by the late Judge hacker, who, at the tdme the Award was
rendered, 'k~s assisting the Board as Referee. In that
docket the dispute concerned, in part, the workers' right
to perform all service embraced by the Agreement. In that
remd,Judge Sacker said in part:

-7-
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'!'++B To hold that the contract contem-
plated less than all of such services would
leave it quite indefinite as to what, if sny,
portion of the service of the kind involved was
subject to it. X-X-S'

"In connection with a contention that the Carrier should
have the right to place c;ork within the scope of the Agree-
ment and to take it out at will, Judge Swacker makes this
pertinent cbservation:

'Such aconstruction of the contract would
make it a ncre "will, KiSh or wdnt" contract or,
that is, no contract at all.'"

Awards such as ALard 2059l, which in effect hold that there are no duties or
.work reserved to the employes covered by the Agrezmen$ serve to nullify sr.d/or
break the ATcement ano you have no contract. AU Carriers as well as the -
Rmploves under Section 2 First of the FiaiLay Labor Act sre recluired tc m&e
and riintain qqreementc concerning rates of pzy, rules and working conditionr
If there is no Tnrk it follow.'s that there is no contract and this is the
::ituatlon i,:at ?y.rards such as Award 20531 are fast creatj~ng. The Railmy
Labor Act serves the basic purpose of insuring that thee will. not .oe inter-
ruptions ;:?I commerce by providing for the making and umintaining  of Agreements.
If there is no Agreement there is no wsy of keeping industrial peace, i.e.
insuring that there ~rilJ. not be an interruption to commerce.

Award 20591 fails to confine itself..to~the single Agreement to be inter-
preted ?rhcn it talks about "cxclusitityby'custom,  practice and tradition systen
wide". This dispute involves the Penn Central Transportation Company and it
would appear that "system-wide" would encompass the entire Pern ContrsJ. Trsns-
port&ion system. There are msny individual railroad properties which are
included within the Penn Central Transportation System such as the Pennsylvsnia
Railroad, the !:ew York Central Railroad, the New York, New Haven and Hartford,
the Michigan Central, etc. Gn these properties the American Train Dispatchers
Association is a party to individual'Agreements with the respective individual
Carriers which were made prior to and continued in effect after the merger. In
fact one of the conditions agreed to prior to being allowed by the Goverrrment
body having jurisdiction to merge into the‘Pcnn Centrsl Trsnsportation  System
\as that the Penn Central would nonor these individual Agreements. ifien this
fact is considered along with the fact that the instant Pennsylvania Agreement
book covers or includes three sepsxnte Agreements, it is plain to see that the
"system-%&de" ruling in Award 20591 is clearly a case of the Third Division
exceeding its jurisdiction by failing to confine itself to matters vrithin the
scope of the Division's jurisdiction, i.e. interpretation of the single A@ce-
mfnt before the Third Division for consideration.

-&



Labor Member's Dissent to Arrard 20591, Docket TD-20473 (Cont'd)

While the Carrier and the Carrier &embers at the National ~.ailroad
Adjustment Board are prone to interject the exclusivity theory argument into
s&noSt any disp&c, there iS one notable exception. Neither the Carriers
nor the Carrier Xembers are incl&ed to give any consideration  to or mention
the exclusivity theory in discipline cases when the work which the Carriers
claim is not contr~?&Ctu~  reserved  is not properly performed by the mployes
that the Carriers claim do not have an Agreement right to perform in the
first place. !I%c instant case was a dispute resulting from a proven case of
a supervisory employe not covered by the Scope of the Agreement adding an
additional locomotive unit to the pouer consist of train Tiy-4 as Award 20591
recognizes. Tnis uas unquestionably distribution of motive power, a duty
defined in the &reement: 'i%o recent discipline cases involving the Pennsylm
Railroad Company and the I\mericsn Train Dispatchers (the ssme parties as in tht
instant dispute though the Pennsyivsnia Railroad is now psrt of the Penn Centr;
also involve distribution of motive power. Axard 15727 was a dispute wherein
the Assistant Xovemcnt Director served seven days actual suspension end was
disqualified (though the disqualification was removed on the property prior
to the case being submitted to the Third Division) because he added too much
motive power to a train and as a result the train ~,as damaged by the excessive
motive power on the helper engine and the Eoard uPheld the discipline assessed.
In Axmud 15328 a Yovement Director was disqualified as a consequence of delays
to trains caused by the kovement Director making a substitution of en-ties,
i.e. distributing motive power, and the Board upheld the Kovcment Dircctor3s
disquslifiication. It is incongrous for the Board to uphold discipline for non-
performsnce  or incorrect performance of work that the Board holds this employe
does not have the contractual reservation or proven right to perform. Does
the employe have the exclUeiVe right to this work cnlywhen discipline is to
be meted out? .:'T~ "

'Xhe exclusivity theory should be scrapped entirely or at the very least
interjected only into cases where,there sre no defined duties and collateral
information would reasonably be required to permit sdjudicating the dispute.
While the exclusivity theory has been used successx7illy by the Carrier and/or
Carrier Wabers to defeat individw compensation claims, the fact that the
neutral person named to serve as a Referee can sometimes be sr;wed because of a
lack of correct Labor Agreement interpretation knowledge end/or a desire to
show an expertise in legalistic legerdemain or lin,&stic manipulation, does
not serve to overcome the fact the Agreement~is not being interpreted or appliec
nor is the dispute being settled. The overridbg acal to show such an expertis
is apparent in Ausrds such as recent Award 20539 (see the Dissent) wherein the
Referee msnipulated the claim presented so that an exclusivity burden of proof
could be required snd then elected to imore the h3 yeierrs of history, custom
and tradition proof presented by the npployes and the proof of the Eisployes was
the only evidence submitted to show history, custom and practice.



Labor Xmber's DiSsCnt  to AV?Zd 20591, Jo&et 33-20473 (Cont'd)

Amrd 2053l. is cot only pa&ably erroneous but is a disser-rlcc to the
Third Division, the Irational RaUroad Adjusjnent km-d and to the Rai&ay
Labor Act itseif. Taereiwe, I must dissent to Award 20591.

J. P. Fxkkson
Labor I,!e-!be.r
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Carrier Members’ Answer to Labor Member’s
Dissent to Award 20591, Docket ID-2Oh73

(Referee Twomey)

The Dissenter asserts Award 20591 is Dalpably erroneous be-
cause it relied uRon earlier Award 6312 from this same property.
The Dissenter makes no mention of Award ll.285 also involving the
same parties which reached the same conclusion. The Dissenter
concludes his discussion of Award 6312 with the following ob-
servation:

U* * * Awards of this and every other tribunal
charged with interpreting and/or applying Agreements
have been consistent in holding that the Agreement
cannot be changed by virtue of being interpreted and
if changes are to be made in sn Agreement, such changes
must be accomplished by the parties at the bargaining
table under the procedures detailed in the Railway
Labor Act .I’

If, as Dissenter points out, changes must be made by negotia-
tion, the question occurs why the Organiration  did not do so when
the agreement was subsequently negotiated in 1960, some seven years
later. In Award 4388 (Carter), the Board said:

“It is argued, however, that a new Agreement has
been entered into since Decision 209 was rendered’and
that this has the effect of nullifying the interpreta-
tion made in that decision. The rule of contract
interpretation is that the readoption of language from
a former agreement into a neG.otie carries with it the
meaning given to the langunge of the former, unless by
clear expression an intent to change the meaning is
shown. No such intention] is shown by the adoption of
the new agreement.”

Award 11285 was adopted ‘in 1963 , some three years after the agree-
ment was re-negotiated. There the Board said:

-



“We can find no express rule in the Agreement,
which specifies certain work is reserved to Movement
Directors. We can find no provision in the Scope
Rule or other provisions, which prohibits Carrier
from making changes in the number and use of crews,
as appears in the record before us. There is no proof
here that the employes here have an exclusive right
to the work, required here either by past custom or
practice or by provision of the Scope Rule, relied on
by the Organization. There is no evidence here be-~
fore us that the work of Movement Directors, was af-
fected in any manner by changes made by Carrier.”

The Labor Member’s Dissent to that award contained the following .
illuminating statement:

“Carrier’s own quoted excerpts from Awards 4827
and 6032 admit that past practice governs the work
which is to be included within the terms of the agree-
sent .

“Either a Scope Rule, general in nature, does or
does not cover work which has previously been performed
through years of past practice by a certain craft of
employes . If such general Scope Rule does not cwer
work of this nature and Carrier is permitted to have
absolute right to add to, take away or eliminate and
‘transfer vork from one craft to another arbitrarily
and unilaterally then the effectiveness of the general
Scope Rule Is completely nullified.”

Any reasonable construction of theforegoing statement would concede
the Dissenter to Award 11285 also construed the present Scope Rule
to be “general in nature.”

On page 4, the Dissenter. asserts as follows:

“* * * The Carrier @ght assign other duties to
the Mwement Directors whfch another craft or class
might feel was their work under their individual craft
Agreement and cause the Carrier to be faced with claixs
made by those other Organizationa.‘but  the Mover&ant
Directors themselves would not have cause for action
under their Agreement as long aa those other duties
did not become the preponderance of the duties of the
Movement Director. ”

-2 - Carrier Members * Answer to
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We do agree that Carrier could assign other duties to Move-
ment Directors and such Movement Directors would have "no cause
for action", but this fact would not change a general scope rule
into a specific scope rule. If anything, it supports the con-
clusion that the scope rule is general and work only becomes re-
served thereunder by sYstem-wide cuatcq practice and tradition.

Finally the Dissenter's argument dealing with Carrier's right
to assess discipline for failure to perform work properly is per-
fectly consistent with the theory, which even the Dissenter
accepts, that other work, not belonging exclusively to the craft,
may be assigned to a Mwement  Director which he can be held re-
sponsible for performing. In short, he has the same responsibility
for performing work, whether exclusively or non-exclusively as-
signed, hence it is a non-sequitur to conclude that because it
is assigned by Carrier, and he is held responsible for it, it
becmes his exclusive work thereafter.

In Award 7031 (Carter), followed by a score of awards, it
was held:

"* * * Where work may properly be assigned to
two or more crafts, an assignment to one does not
have the effect of making it the exclusive work of
that craft in the absence of a plain language indi-
cating such an intent. Nor is the fact that work
at one point is assigned to one craft for a long
period of time of controlling importance when it
appears that such work was assigned to different
crafts at different points within the scope of the
agreement. + l +w

Thus, it was incumbent upon the Organization to prove by sub-
stantial evidence that the work claimed not only has been assigned
to the era&but belongs exclusively to their craft by custom,
practice and tradition on the,system. The Majority's decision in
support of this principle is free of error.

( '.

/// fg<:,&
W.P.Euker _
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Ii. F. M. Braidwood
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P. C. Carter
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