NATI ONAL RAILROAD ADJUSTMENT BQOAW
Award Nunber 20614
THRD D VISION Docket Number CL- 20529

Davi d P. Twomey, Ref eree
(Brot herhood of Railway, Airlineand Steanship

( Cerks, Freight Handl ers, Express and
station Employes

(
PARTIES TO DI SPUTE: (
(Union Pacific Railroad Conpany
( (South-Central District)
STATEMENT OF CLAIM O ai mof the System Committee of the Brotherhood
(G-7497) that:

1. The Carrier violated the current controlling Agreenents be-
tween the Brotherhood of Railway, Airline and Steanship Cerks and the
Union Pacific Railroad Conpany when, on August 2, 1971, the strike of the
United Transportation Union was settled and Carrier thereafter failed to
return clerical forces at Salt Lake Gty, Uah to the service of the Car-
rier on the first full shift following settlement of the strike.

2. Carrier shall now be required to conpensate the follow ng
Claimants for wage Loss suffered by them amountingto eight (8) hours'
pay daily at the rate of the position held on July 15, 1971 commencing
with the first full tour of duty following termnation of the strike on
August 2, 1971 and continuing until each of the Claimants were actually
returned to service.
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CPI NI ON OF ‘BOARD: First we must deal with the procedural issue raised

by the Carrier. The Carrier contends that this Board
has no jurisdiction to consider the nmerits of these clains because of the
alleged failure of the Organization to discuss the eclaims inconference
prior to instituting action before this Board. This Board finds from an
exam nation of the entire record established on the property, that the
conference requirenment was sufficiently satisfied to allow the Board to
consider the nerits of this case.

A strike against the Carrier by the UTU extended fromJuly 16,
1971 to 12: 0L P.M August 2, 1971, a period of seventeen days. The Car-
rier, in accordance with the provisions of the February 25, 1971 Agreenent,
notified all enployes that their positions ware abolished because of the
UTU strike. When the strike ended on August 2, 1971, the Carrier returned
enpl oyes to service as the Carrier's needs required.

The Organization contends that the Carrier either violated the
letter agreement of April 9, 1964 (sometimesreferred to in the record by
the Organization as the "Strike Standby Agreenent"), which requires that
when the Carrier reduces forces because of a strike, all enployees whose
positions are tenporarily suspended Wi |l return to their regular positions
at the start of the first full tour of duty follow ng termnation of the
strike; or, the Organization contends, if the April 9, 1964 Agreement is
not now in effect, then no agreenment existed permtting the Carrier to
return employes to their former positions, and therefor the Carrier violated
the provisions of the Schedule Agreement, specifically Rules 17 and 18.
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The Carrier contends that as a result of the UTU strike, the
Carrier's operations were brought to a conplete standstill and forces
were properly reduced under provisions of Article VIl of the Nationa
Agreenent of February 25, 1971; and that the Carrier returned forces to
work in a proper manner.

First let us consider the Oganization's contention that the
letter agreement of April 9, 1964 was properly applicable to the instant
case. The subject matter of the Agreement of April 9, 1964 deals with pro-
cedures for "the tenporary suspension of positions covered by the agree=
ment...in the event of a strike...." Article VIl of the National Agreement
of February 25, 1971, entitled "Force Reduction Rule", deals with procedures
for the reduction of forces in emergency conditions, such as |abor disputes
causing suspension of carrier's operations. W therefore find that the April
9, 1964 agreenent was superseded by Article VII of the February 25, 1971 Nation:
Agreement. (W do not decide the contentions made by the Carrier that the
letter agreenment of April 9, 1964 was a nere ad hoc understanding applicable
only to an inmnent strike, and not intended to have general and future appli-
cation to other strike situations).

Ve find that the elaimants® positions were properly and | egal |y
abol i shed under the provisions of Article VI of the National Agreenent
of February 25, 1971. The Organization clearly does not dispute the
propriety of the abolishment of the claimants' positions. There i s no
provision in the National Agreenent of February 25, 1971 which woul d
require that the claimants should have been returned to service immediately
followng the strike. The parties to the February 25, 1971 Agreenment have
put no Limtations upon the duration ofa tenporary force reduction due
to a strike and this Board is not enmpowered to rewite the agreenment of
the parties. However, inplicit in Article VII of the Agreenment of February
25, 1971 is the requirenent of good faith on the part of the Carrier.
There is no evidence of vindictiveness on the part of the Carrier; nor do
we believe the manner in which the employes were returned to service
was unreasonable or contrary to the Agreenent. See Second Division Awards
6411 (Lieberman}, 6513 (Franden) and 6560 ¢Schedlexr) for pearsuzsive dis- i
cusgion relating in a general way to the instant case. W nust deny
the clains.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds

That the parties waived oral hearing
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934
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That this Dvision of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A WA RD

Claims deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: éf 2 F%./

Executive Secretary

Dated at Chicago, Illinois, this 21st  day of February 1975.




LABOR (EMBER'S DISSENT TO
AWARD 20614 (Docket CL-20529)

Awar d 2c£€14 (Ref eree Twemey) is in pal pable error. The third
par agr aph of the Cpinion of Board correctly sets forth the issue:

"Th= Orgenization contends that the Carrier either
viol ated the | etter azreement of April 9, 1964 (sone-
tinmes referred to in the record by the Organization as
t he 'Stril= Scandby Arreenent '), Whi ch requi res t hat
when the Czrrier reduces forces because of a strike, all
enpl oyees «ose positicns ar e terporarily suspended wil |
return to their recular cositions at the start of the
first full towof duty follow ng termination of the
strike; cr, the Orranization contends, if the April 9,
1964 Azreerant IS NOt ncw in effect, then no agreenent
exi st ed permitting the Carrier to return employes to
their former positions, and therefor the Carrier violated
the provisions of the Schedul e Agreement, specifically
Rul es 17 =r4 18."

After correctly and preci sely setting out the issue, one woul d think t hat
t he issue would then be decided. |nstead, however, the Award avoi ds the
issue and sets cut a litany of gratuitousstatements of such profound
findinssas: "wa find that the claiments' positions were properly and

| egal 'y abolished under the provisions of Article VII of the National
Agreerent Of Feiruary 25, 1971" end "There i S ho cvidence Of virdic-
tiveness on the part of the Carrier.”

Never was it argued that the abolishment of O aimants' positions
was irproperorillegal. Nor was a contention m=de that vindictiveness
occurred on the part of the Carrier. The Organization recognized t hat
Claimants' | obs were properly abolished and never claimed that the
abolishments wer € not legal. The Referee recognized this, because
immediately following hi s " prof ound" conclusion that the positions "were
properly and | egal | y avolished," he wites: '"The Organization clearly
does not dispute the propriety of the abolishment of the clainants'
positions. "

Perhaps the majority intentional |y dwelt on issues that were not in
dispute to avoid correct consideration of the real dispute, which was
t he method of recall of ermloyes following the termiration of the strike.
It is universally recognized that an enploye affected by force reduction
and unable to displace a junior employe reverts to the furloush | i st
fromwhich recall in seniority order occurs when work next becores
available. fbsent a speci al agreement or under st andi ng, the senicr
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en-gialoye of the furlough list is called first. In the instant case,
Rul e 18 of the parties' Agreement is the controlling rule. Paragraph ()

provi des:

"When a bul | etined new position or vacancy is not
filled by an erploye in service senior to a qualified
furloughed emplcye Who has protected his seniority, as
provi ded in that rule, the senior qualified furloughed
employe W || be called to fill the-position.

"Furloughed enpl oyes failing toreturnto service
within seven (7) days after being notified (by registered
or certified U S. Mail or telegramsent to |ast address
on file), cr give satisfactory reason for not doing so,
will forfeit all service and seniority rights.”

It s obvicus that the Carrier did not follow the recall provisicrs
of the Agreement when forces were increased following the strike. |In-
stead, Carrier called enployes out of seniority order to work restored

ositions, even though such positicns had been abol i shed and had not tezn
ulletined. It is clear that Rul e 18 was not followed, an obvi ous vic-
lationthat the rzjority shoul d ' nave recognized.

I nstead of following Rule 18, the Carrier returned enployes to ser-ice
on their former icbs withoutregardtoseniority., Indeingthis, Carrier
either had to surrer the consequences of any seniority violations that
occurred, e.g., pay the clainms, or have a special agreement permtting
variation fromthe rule. Gne such special agreement was the Strike
Standby Agreement of April 9, 1964, This Carrier failedto follow ani
nowt he majerity have hel d that the Agreement was superseded, even thc.:ch
there is not one itemof evidence to this point submitted in the recors,

The purpose of entering into a strike standby agreement is to

elimnate the tedious issuing of bulletins, often in serial order, and

to achieve the resulting reducticn in the movement of enpl oyes from
position to pesition While the bulletining process is runningits course.
The quid pro quo is usually that all enployes will be returned simultzrz-
ously to their “ermer positions when the energency is termnated. At tr=
commencement 0f the UTU strike on July 15, 1971, the employes believed
that the 1964 Strike Standby Agreement was in full force and effect; thus,
Carrier breached that Agreement at the termination of the strike.' Assuirg
arguendo that the Agreement was not in effect, then Carrier breached t==
basi ¢ rul es agreement when enployes were recalled to work outside of se=-
jority date. =cth breaches were fully and conpletely discussed and werz
fully and conpletely |aid out before Referee Twomey, And yet, rather

than dealing with the breaches, he instead chcoseto avoid his obligatzzn
and deal with the abolishments, an i temnever disputed.
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Award 20614 is in pal pabl e error and requires dissent.

J
" March 7, 1975 Labdr lember
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