NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 20636

THIRD DIVISION Docket Number MW-20726
Irwin M, Li eberman, Referee

(Brot herhood of Maintenanceof Ay Employes
PARTTES TQ DISPUTE:

( Chi cago and North Vst er n Transportation Company

STATEMENT OF CLAIM Crllai mof the System Committee of the Brotherhood
that :

~ (1) The dismssal of Crame (perator Ray Nelsonm Was excessive and
whol |y di sproportionate to the offense with which charged (System¥File D-11-

11-183).

(2) Claimant Ray Nelsom be restored to service with all seniority
and vacation rights uninpalred.

OPINION OF BOARD: (laimant, aCrane (perator, was hired on August 1, 1972.
During the summer of 1973 he was assigned to a crew
picking up ti es and other material salvaged fromt he track and roadway of

a line between Onawaand Ida Grove, | owawhi ch Carrier was abandoni ng.
Claimant Was dismisased fromservice ef fective Cctober 26, 1973, afteran
investigation, charged with sal e of Company property. Carrier alleged

and established that Caimnt had sold fifteen railroad ties as fence posts
to a |l ocal farmer, for$30. 00,

The sol e I ssue beforethi s Board i S whether or not the penalty
assessed Was disproportionate to the offense with which Claimantwas char ged.
Carrier states that there was substantial evidence to support its decision;
by Claimant‘'s own adni ssion he took noney for hel ping the farmer misappro-
priate Carrier's property. Carrier also argaes that this Board has con-
siatently recognized diehonesty in all its forms as a very serious offense
whi ch usual | y results in dismissal.

The Organization contends that based on the evidence of record
[t isnot reasonableto concludethat O aimant intended to be dishonest;
while admtting that Claimanthel ped the farner load fifteen ties, which
A ai nant testifiedwere left to rot as unusable, this act was at worst
poor judgment, Petitioner argues that under all the circunmstances of this
case, the discipline inposed was excessive.

Carrier, during the time of the incident herein, was properly
concerned abeut the | 0ss of asubstanti al numbey of usabl e railroadties,
whi ch were | ater discovered ona farm at Danbury. Nothing in this investi-
gation, however, in any way ties Claimantinto that |oss. It is apparent
that the gravamenof this dispute is the question of where Claimant found
the ties in question. |If he took the ties froma pile of salvaged usable
ties and sold themto the farmer, there is not maeh question as to the
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appropriateness of the discipline. [If, however, the ties were taken from
abandoned ties which were left to rot on the right of way, the issue is
considerably different.

A study of the transcript of the investigation indicates that
Carrier apparently relied on the testimony of its special agents as to
what the farnmer who "bought" the ties stated. The key questions included
the location of the ties when they were selected, and the agents indicated
that the farmer had said from Danbury. Cainmant, on the contrary, indicated
that the ties had been picked up fromdiscarded ties on the Carrier's
right-of-way three mles east of Mapleton. W note that the farner was
not called to testify norwere statements from him obtained by Carrier.
It is clear that the testinony relied on by Carrier was hearsay and of
little probative value conpared to the direct testinony, unrefuted, by
Claimant. This principle has been upheld in mamy prior disputes. For
exanpl e in sustalning Awnard 12252 we sai d:

"As has been stated supra, none of the Carrier's representatives
had personal know edge of the incidents alleged to have occurred.
Their testinony was hearsay and of no probative val ue. Mrs.
Contee di d not appear at the investigation and therefore her
credibility could not be tested in the crucible of cross-

exam nation...'

In spite of the lack of substantial probative evidence on a
nunber of the inportant elenments of this dispute, it is clear that O ai mant
was guilty of assisting the farmer in obtaining fifteen ties, probably
abondoned, but whi ch bel onged to Carrier; for this service he was paid
$30. 00 which can only reasonably be construed as paymentfor the ties,

It 18 not our practice to interfere with Carrier's discretion
in matters of discipline in the absence of a clear showing that the
action taken was arbitrary, capricious, or unreasonable; however we
have reserved the right to rectify an assessnent of penalty whichis
clearly excessive (e.f. Anards 4722, 18016 and Second Di vi si on Award
6485). ™m Award 19037 we sai d:

"\W do not condone the msappropriation of property.

However, i t is a practice whi ch, unfortunately, abounds,

But the discipline nust be reasonabl e. Thus, the

puni shnent forpetty larceny was |ess than for grand larceny.
The punishnent nmust fit the crime.”
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A ver% simlar situation involving the dispoaition of used ties
was consi dered by Special Board of Adjustment Ne. 541 in its Award Xo. 54,
Vi believe that the reasoning 'expressed in that Award is applicable herein:

"No justification is perceived for setting aside Carrier's
decision that substantial discipline is warranted since
enpl oyees nust realize that they are not free to dispose
of conmpany property wthout permssion. On the other hand,
we are not persuaded that the record is sufficiently clear
to provide a sound basis for dismssal of enployees with
long service or a finding that they are dishonest."

In this dispute, even though Cainmant had only one year of
service, we too exe not persuaded that the evidence of record is suffi-
ciently clear to justify a finding of di shonesty. W regard Caimant's
action in disposing of Carrier property, w thout perm ssion, whether or
not "l eft torot onthe right-of-way™, a serious dereliction, but slightly .
removed fromoutright theft. For this reason, we find that approximately
a. sixteen nonth suspension i s adequate penal ty.

FIINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evi dence, finds andhol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within t he neani ng of the Railway
Labor Act, as approved June 21, 193h;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the penalty inposed was excessi Ve,

AWARD

Clainmant to be reinstated with seniority rights unimpaired but
w th no back pay.

NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

e LBV I

EXecutlive Secretary

Dated at Chi cago, IIIinois,' this 7th day of March 1975.
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This award is not only erroneous,

industry as a whole, in reinstating a man who adnmttedly m sappropriated

( Ref er eeLieberman)

but harmful to the railroad

conmpany ties "and took $30.00 froma farmer for these ties. The

perm ssive attitude of this referee,

in drawi ng some nebul ous distinction

between theft and sonmething "slightly removed fromoutright theft", wll

encourage the continuation of petty thefts which cunulate to mllions of

dol lars a year.

W di ssent.
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