NATIONAL RAITROAD AINUSTMENT BOARD
Award Nunber 20639
THIRD DIVISION Docket Nunmber MJ 20442

David P. Twomey, Referee
(Brotherhood of Mintenance of Way Enployes

PARTI ES TO DISPUTE: (
(The Kansas Gty Southern Railway Conpany

STATEMERNT OF CLAIM O aim of the System Cormittee of the Brotherhood
that:

(1) The Carrier violated the Agreement when it used outside
forcesto unloadnewrail at DeQuincy, Louisiana. (SystemFile QL3-31-
120)

(2) The Carrier also violated Article v of the National Agree-
nent of May 17, 1968 when it did not give the General Chairman advance
witten notice of its intention to contract said rail unloading work.

(3) Track Foreman Leo Cark and Track Laborers A Tucker,
C. Gay, Jr., J. B. Rankins, X. D. Porties and A Nelson each be
allowed pay at his respective straight tinme rate for an equal pro-
portionate share of the total nunmber of man hours expended by outside
forces in the performance ofthe rail unloading work.

CPI Nl ON OF BOARD: The Petitioner contends that the Carrier violated the
Agreenent when it permtted outside forces to unload
new rai|l at DeQuincy, Louisiana between July 7, 1972 and August 4, 197k,
The Petitioner contends that the Carrier did not give notice inwiting,
or otherwise, to the General Chairman ofits plan to contract out this
rail unloading work to outside forces as required by Article IV of the
May 17, 1948 National Agreenent.

The Carrier contends that the rail was the property of Serviiron,
Inc. and was not of the Carrier's ownership until unloaded and placed on
the ground as per contract between the cCarrier and Servitron.

On page 2,/Rp-37, Enpl oyes Statenent of Facts, we quote as
fol | ows:

"The Carrier ordered approximtely 3¢00 tons of new rail
from Servitron, Inc. through the latter's Baton Rouge, Loui-
siana office. The rail was to be shipped 'F. QO B. DeQuincy,
Louisiana in care of L. M Barnett, Asst. V.P., DeQuincy,
Louisiana’, wth instructions that 'Routing to be furnished
later' and that the seller would be 'held reswnsible for
failure to follow freight shipping directions'."
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Fromthe Petitioner's rebuttal page 1 /RP-50/ we quote as
fol | ows:

"At page 3, the Carrier contends that 'Copy of
Carrier's Exhibit No. 1 was handed to the Organization
Sepresentatives | N ceaference’, The Carrier is in error
The fact is that its Exhibits '1','2' or '3' were not
"handed te' OF otherwise presentad to the undersigned
General Chairman by the Carrier during conference or at
any other time during the handling cf this dispute on
the property...."

Carrier's Exhibit No. 1, referred to above, contains the fol=-
lowing infurmation: JIn Juae 14, 1972 the XCS Railway Co, ordered approxie
mately 3000 tons of new rail fromServitron, I nc., Eatcn Pouge, Loui Siana.
The order called for the rail to he shipped "F. Q B. DeCuincy, Louisiana
(unloaded from cars) ." It was to be shipped "Care of L.M. Barnett, Asst.
V.P., DeQuincy,loulsiana.” The instructions were that "'Putting to be
furnished later' and that the seller would be "held responsible for fail-
ure to follow fueight shipping directions....”

Compaxirz the quotation from the "Enployes Stztement of Facts”
above with the essential information contained in Carrier's Exhibit No. 1,
al SO quoted above, it is clear that the information is virtually the same
in both, wWith the only exception being that the Enployes Statenent did not
contai n the parenthesis statement " (unl oaded fromcars)." Searching al
the correspondence between the parties prior to the "Employes Statenent”
to this Board, we do not turn up any other possible source for the explicit
and quot ed information in the "Enployes Statenment” other than the purchase
order now before this Board as Carrier Exhibit No. 1. The inference then
is overwhel ming that the Organization was given a copy of Carrier's Exhibit
No. 1 on the property. This is not the case of one assertiom "standing of!
agai nst another assertion; clear evidence of record, not speculation or co
jecture, enables this Board to resolve this issue. Thus, Carrier's Exhibi
No. 1, having been discussed on the property, is properly before this Boar

Exhibit No. 1 is a purchase order from the KCS Railway which
contained the terns of a valid contract "offer." The offer was "accepted'
by a M. Curtis, the Vice President of Servitron, Inc. At the point of
acceptance or approval by Servitron, we then have a valid and legally
enforceable contract. The terms arecleat and both parties are bound by
those terns and both have the right to sue in a court of lawto enforce
the terms. The contract between XCS and Serwvitrom, Inc. calls for de-
livery of the rail "F.Q B. DeQuincy, Louisiana (unloaded fromcars)."

It is undisputed that Servitron enpl oyees did in fact unload the cars as
per the contract agreenment. The Enployes of the KCS Railway have no



Anar d Rumbexr 20639 Page 3
Docket Number W 20442

rights under their collective bargaining agreement with xecs Railway
relating to handling rail owned by another company. The work in the
case before this Board did not belong to the Carrier; and the Agreement
of the parties to this dispute can only apply to thst work which the
Carrier has the power to offer. See Award 13056, Certainly routing and
billing errors in the novement of freight cars by agents of the Carrier,
or even the very extreme of intentionally inproperly namng on waybills
on the part of Carrier’s agents, can not serve to convert the property
of another (in this case Servitron) to that of the Carrier. Thus we
must deny the claim

The entire issue of the employment status of M. L. 4, Barnett
was not properly devel oped on the property where now both parties attenpt
to mexe an issue of his status for the first tine before this secard.
Assertions concerning his status on the part of the Carrier with counter-
subm ssions on the part of the Organization are not properly before us

Wiile not affecting the outcose of this case because of the
overriding status of the contract terns between XCS and Serviiron, the
Board feels conpelled to point out that nere repeated unsuppors=d state-
ments on the part of the Carrier are most unpersuasive in the syes of
t hi s Board wher=the Carrier al one possesses supporting records aud
docurents that coul d have been utilized to back up the Carrier’s state-
ments:i.e., statementsin RP-23|etter, RP-28 Carrier Statement and
RP-91 Carrier Rebuttal that “freight charges were assessed against
Servitron znc, for the transportation of the rail .*

FINDINGS: The Third Division of the Adjustnent Board, upon the whele
record and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the carrier and the mployes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 193h;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol at ed.
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Claim denied,

BATIONAL RAIZROAD ADJUSTMENT BOARD
2y Ordexr of Tnivd Division

e 4L —

v Jecretary

Dated at Chicage, Illineis, zais T7th day of  March 1975.




