
NATIONAL BAILBUD ADJUSTMENT BOARD
Award Number 20666

THIRD DIVISION Docket Number TD-20512

William M. ,Edgett, Referee

(American Train Dispatchers Association
PAETIES TO DISPUTE: (

(Burlington Northern Inc.

STATEMENT OF CLAIM: Claim of the American Train Dispatchers Association
that:

(a) The Burlington Northern, Inc. (hereinafter referred to as
"the Carrier"), violated the currently effective Agreement between the
parties, Article 16 thereof in particular, when it failed and refused to
properly compensate Claimant C. C. Whitmore for vacation earned in the'
year 1970 pursuant to the provisions of said Agreement.

(b) Because of said violation, the Carrier shall now be re-
quired to compensate Claimant Whitmore in an amount representing the dif-
ference between what he was paid for vacation and what he should have been
paid under the terms of the Agreement for the twenty (20) day paid vaca-
tion he received in the year. of 1971.

OPINION OF BOARD: Claimant worked for 135 days as an extra train dis-
patcher during 1970. He relinquished his seniority

as a train dispatcher in December of that year and returned to his regu-
lar assignment as second trick Wire Chief. On June 11, 1971 he asked
Carrier whether he would receive the higher dispatcher rate for the vaca-
tion taken during 1971. On June 17, 1971 Carrier advised him that he
would not. Further correspondence followed and finally in a letter dated
October 1, 1971 in reply to a letter Claimant had sent to him, Carrier's
Vice President, Labor Relations advised Claimant that in Carrier's view he
had been correctly paid at the Wire Chief's rate when he took vacation in
June and August, 1971.

This claim was filed on January 3, 1972. Carrier has defended
on procedural grounds and on its merit. The Board has concluded that Car-
rier's procedural defense requires dismissal of this claim. Article 24(f)
states:

"*e(f) CBIEVABCES----CLAIMS

"A train dispatcher who considers himself unjustly treated
shall present his grievance or claim in writing direct, or
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"through his duly accredited representative, to the
Superintendent within sixty (60) days from date of
occurrence on which it is based, and decision of the
Superintendent shall be rendered within sixty (60)
days from date grievance or claim is received, or from
date of conference, if one is had thereon. If the
train dispatcher is not satisfied with the decision
rendered, appeals may be made subject to the order of
progression, time limits, etc., provided in Section (c)
of this Article."

The Organization seeks to avoid the effect of Article 24(f)
by pointing out that the vacation paid to claimant was paid under the
provisions of another agreement and that Carrier could have paid him
vacation as provided by this organization's agreement at any time dur-
ing the calendar year 1971. In part that position rests on an inter-
pretation of award No. 9850.

In Award No. 9850 the Board dismissed a claim for non-com-
pliance with the time limit rule of the applicable agreement. In doing
so it measured the date on which limitations began to run at the end of
the calendar year. The facts in that case differ from the case now be-
fore the Board. In No. 9850 Claimant was scheduled for vacation but did
not take it. Thus there was no "occurrence" until the last date on which
the vacation could have been taken and for that reason the Board stated
that limitations began to run on that date. Here there were two “occur-
rences"; one was in June and the other in August when Carrier paid claim-
ant at the Wire Chief rate. There was then an "occurrence" and an obli-
gation on claimant to file his claim within sixty days of it.

Cladmant's failure to file his claim within the period specified
in Article 24 (f) requires the Board to dismiss his claim.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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That the Claim be dismissed.
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Claim dismissed.
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NATIONAL RAILROAD ADJUSTMWP BOAW
By Order of Third Division

Executive-S&retary

Dated at Chicago, Illinois, this 31st day of March 1975.
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Labor Member's Dissent to Award 20666, Docket TD-20512

Award 20666 commits serious error when the dispute contained in Docket
TD-20512 is dismissed on procedlursl grounds rather than reaching and deciding
the case on its merit:. The Carrier Xembers end the Referee constituted the
majority .in the adoption of Award 20666. The Carrier Members sought to and
did convince the Zeferea on a procedural ground which these same Carrier
Members hav.z VCFJ recently argued vigorously against.

As Award 2C666 states the Claimant did :rork 135 deys as an extra train
disI;atcher in 1970 and as a result qualified for a train dispatcher's vacation.
While Award 2c%6 dces not detail it, Docket TD-2O5l.2 clearly shows that the
Claimant also quti.ii‘ied for a telegrapher's vacation, because as the Carrier
states, "When not required to xork as a dispatcher, he performed service i2l
days as a telegrapher-wire chier' in the Carrier's Spokane relay office." The
Carrier also states "The claimant received 20 days' vacation in 1971to which
he was entitled to under t‘na q,ualifying provisions set forth in Article 1,
paragraph D of the TelcCraDhers‘ Agreement, . . ." In its answer to the
fiployes' Ex Tartc Submission the Carrier states:

"On page 10 of the Organization's submission, this
Board is asked to declare Carrier's reference to the
Telegraphers' Agreement irrelevant. That agreement
cannot be ignored in this case because the claimant,
working under that agreement, took advantage of (1) his
continuous service as telegrapher for vacation qualie-
ing purposes, (2) his seniority date as a telegrapher
in fixing his vacation dates, (3) the telegraphers'
rule that &Lows telegraphers to split their vacation
periods and (4) the restrictive advance notice require-
ments that must be observed uhen changing vacation
dates from those originally scheduled. All the
mechanics of the telegraphers vacation agreement were
applied to the claimant's 1971 -<acation,  including
the compensatory provisions. ++H+"

From the above there can be no question that the vacation which the
Claimsnt took,as well as the compensation allowed, was strictly based on the
Telegraphers' Agreement alone. LYet,, on the basis of the vocation dates of
his telegrapherss vacation, the Carrier i&embers convinced the E?feree that
the tele,;raDhcr ;r,cation dates were the dstea of occurrence on uiiich the time
limits should toll and, tbercfore, 'ihe claim in Docket TD-20512 should be
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dismissed. From the Carrier Members' contention in this dispute it would
appear they feel that the Agreements are so interwoven that a date of
occurrence under one Agreement must also be a date of occurrence under the
other Agreement.

However, Carrier Members' contentions seem to wander at Kill. Award
Z&6 was adopted on March 31, 1975. A Dissent was entered by the Carrier
Members to Award 205% on January 22, 1975 in which it was stated:

"Furthermore, it is well settled by this Board
that service as a Train Dispatcher is not subject
to any rule of the Telegraphers' Agreement. See,
for example, Award Nos. 3674, 5629 and 12725."

This is not an ecce&ance of the stated pxition nor an endorsement to then
Carrier Mmbcrs' Disse?.t to hard 20585 but to show that on January 22, 1975
the Carrier Members took an opposite position.

,The Awards mentioned in the Csrrier Members' Dissent contain some interest-
ing comments regarding work in more than one craft or under more than one agre:~
mat, viz. :

Award 3674 -

"'I%e Board concludes that there was no violation
of the Rest Day Agreement as alleged. When Wright was
working as a dispatcher he was xorking under the
Dispatchers' Agreement, not the Telegraphers' as
supplemented by the Rest Day Agreement. It was just
as if he had used his day off to work in a grocery
store. The organization surely :lould not contend
that the grocer owed him time and one-half whatever
his compensation might be because he worked the other
days of the week as a telegrapher, covered by the
Rest Day Agreement. In fact, we believe this case
arose out 0;' the close kinship betr:cen the diqatchers'
and telegraphers' work. However close that kinship
ma-~ be, we cannot let it influence our thinking in
this case."

Award 5629 -

"It is t--e that the Carrier is the sole employer,
but t::e e?.::loflneat  ri;5;ts of thz cmplcyes <are by agree-
ment segx;aied and distributed into crafts. T:lis
being so, in situations where an employe acquires status
under two agreements, the contractual distribution into
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"crafts is violated if his status under one agree-
ment is given any effect upon his status under the
other, whether to his advantage or to his disadvanta,ge
(see Award 3674).”

Award 1272: -

"This Beard has held, in Airr-d 3674 for example,
that when a regular assigned tcle(i-mDhcr:

t . . . was workin as a dispatcher he was
working under the DicDatchera' A.~rcement, not
the Telcnaphcrs' as sup~kxnted by the Rest
Day fIjrecment. It xas J!& as if he had used
his day off to work. in a ~ocery store. . . ,'

"Under such h@lding, service as a train dispa:.cher
is not tubject to cny rule
incluxn~' 3J.e 4,

of the Telegrz?pkers  ' k!;rccnent,
(2 7% necessarily fol;.ms tht service as

3 train dicqtcher-  60es r.9t rxllify  .qplication  of vy
rule of the Tclqra:~hers Agreement, including: yule 6.
.BLte 6 p.llrant.eas a rei;ular essi,ged tci.e,-~rapher ei&t
hours' gay xrithin each tvcnty-four hour !‘eriod. Exe stated
c~~ceptims do not include "eriods of service as a train
dispatcher; therefore, the rule a$Dli.es in such cases.
And certainly it contemplates the renderin; of service if
such can 12vful-Ly and reasonably be required.

"There h-as no reason, contractunl or otherkse, vhy
the telegrapher cculd not lavfully be used on the days
in question so as to earn the pa:mcnt required by 3ule 6.

"It follows that the Carrier did not violate the
Ag-cement , cml the claim, t‘nerefore,  must be denied."

From the Csrrier I.:embcrs' mention of Awrds 3674 , 56.23 end 12725, and
the rulinCs contained in those AvardsE it must he considered that the Carrier
Members are, or at least were , i.n agreement with the princi.',lc that each
craft's Agec:ccnt studs alcne as a~ independent ccntra4:t. Ik~~revcr, in the
instant case t0e Csi-rier ;:e..,'~'oers turned 11&l cixlc and convir~ced the Xcfcree
that the vwntisn r.-xkr the Tclegrapherc t Lgee3ent caused the time limit to
toll for a clak i'or vacatj.cn compensatl,.7 -7 undsr the 'Irs!n Dicpatchers a Agree-
ment.

1.
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This bifurcation of positions regarding employes working under more
than one contract which %le Carrier ::a-bus ila,re engaged in (which ';ne
American Iwdian dcscrGcd as s';ieakin& with fcrked tongue) would be ~msing
if it vere not for the serious effec+u it had on the instant Claimant. It
would appear that this shifting of position, and/or contentions could cause
this Seferec as veil as other Referees to have reason to doubt the Carrier
lhnbers’ creriibjlity.

Award 18930 sustains a claim in ax identical dispute. Awszd 20340 is
a dispcix v%ere vaca+:rit~l compensation for an extra train ciispatcher was
involved (ti:cu~t the cesc is
md Award 2O:~tC states:

rrot exactly identical to the instant dispute)

"-X-X--% y~e >.cy 1-0 the entire natter is in the clear
l.?n{:x3i;2 oc the n.t:i.es and tLc fact that the vacation
was m.rncl ~nr:cr 'itie Agrec:zent; it ccrnot be take.2
cimy i'r0:; ti:e c:nplcye. 'i'!:e .2-,.-a-d i:: 15g3c quoted above
affirw ';i:is -??-asoUns in a situation: vherein the
cmploye resizr.ed and then vent to wcrk in a d?lfcrent
craft. 'I

liot,wit:-.;tRndin,- this clear ruliag in Anmi 29340, Axxd 2G6 by disnicsiti;
the Cl&in .k.s t&e11 r,.;t,y t;ie train diqa~tcher va.cation which the ClaLwr,t had
earned. Aw&rd d66 disnisacd the c&xx in Docket TD-2j59 on a procedural
ground which the majority knev was wrong, or 2t. least directly cou&cr to t‘ne
position recently expcuwi~d, and I rust d~issent.

J. P. l?rickson
Labor Kember


