NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 20684
THIRD DI VI SI ON Docket Nunber SG 20405
Dana E. Eischen, Referee

Brot herhood of Railroad Signal nen

(
PARTI ES TO DI SPUTE: ¢

(The Chesapeake and Chio Railway Conpany
( (Chesapeake District)

STATEMENT OF GLAIM  daimof the System Commttee of the Brotherhood
of Railroad Signal men on the Chesapeake and Onhio
Rai | way Company (Chesapeake District) that:

(a) Carrier violated and continues to violate the current
Signal nen's Agreement, particularly Rule 1 (Scope), when on or about
May 10, 1972 it assigned or allowed other than signal enployes to
assenmbl e Insulated Rail Sections for use in and for operation of its
signal systens on this property. As a result of such action

(b) Carrier now conpensate four (4) senior furloughed
signal employes named below, at their applicable pro rata rate of pay
for such work and in a conparable anount of time that other than sig-
nal enpl oyes are assigned the work as cited in part (a).

(¢) I'nasnuch as this is a continuing violation. said claim
Is to continue until such time as Carrier takes necessary corrective
action to return said work to its signal enployes

Ronal d C. Carrico, ID No. 2613790
Ronal d R Wetherholt, 1D No. 2615087
Ray D. Robinson, Jr., 1D No. 2609003
Raynond L. McCulley, | D No.2611724
/Carrier's File SG 307, General Chairman's File 720604-m

CPINON OF BOARD:  The instant claimarises out of work allocation by
Carrier at its Barboursville Reclamation Plant on
and after May 10, 1972, as between signal enpl oyees represented by
Petitioner and Maintenance of \Way forcesrepresented by the Brotherhood
of Maintenance of \Way Enpl oyees, Intervemor herein. On or about
the claimdate, Carrier began production of insulated rail joints
using a newy devel oped epoxy resin fabrication technique for use wth
ribbons of continuous welded rail. Insulatedrail joints, in addition
to performng the track structure function of rail joints generally,
are designed to arrest the flow of electric current fromrail to rail
as atthe end of a track circuit, by neans of non-conducting insula-
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tion soplaced as to separate the rail ends and other metal parts. The use
of continuous welded rail obviates the necessity of many craditional rail
joints but insulated joints cannot be welded. Accordingly, a process

was developed to glue rigidly together, with epoxy resin glues, rai

ends that cannot be wel ded because of the intervening insulation. Car-
rier introduced this process on a production basis at Barboursville

May 1972 and thereafter has used maintenance of way personnel to pre-

pare the rail and assenble these insulated joints, using a kit sup-

plied by an outside manufacturer consisting of prefitted steel bars

to which insulation has been nol ded by the nmanufacturer, end post,

rail bolts and glue. Once assenbled these joints are forwarded to

signal enployees for testing and painting. Petitioner herein con-

tends that fabrication of these joints by other than signal forces, as
described supra, is in violation of the current Signalnmen's Agreenent.

It should be noted that the Brotherhood of Mintenance of Wy Enpl oyees
has been provided Third party notice and has presented its position on
the record for our consideration

At the outset, Carrier raised a procedural objection to
our adjudication of this claimon the ground that the original claim
on the property listed as claimnts three (3) senior furloughed signa
enpl oyees but was noticed to this Board for four (4) such claimnts.
Carrier cited nunerous Awards on the proposition that we will not con-
sider substantive amendments or alterations to the clai msubsequent
to its presentation on the property. W concur with the validity of
this general principle but hold it is not controlling in the eircum=
stances of the instant etaim, The claimherein is the sane in al
nmaterial respects ie, gravamem,location, dates, ete.; and the alleged
amendment goes onIy to the dlsp05|t|0n oz-allocatlon of damages, if
any, wthout any conpounding effect thereon. Moreover, the record
indicates notification to Carrier in upper |evel handling on the
property ofthe addition ofthe fourth name, w thout protest from
Carrier. Finally the record is devoid of any_scienter or intent
to deceive by Petitioner. In all of the foregoing we nust conclude that
no material change prejudicial to Carrier nor sufficient to divest
us of jurisdiction is shown herein and therefore Carrier's motion to
dismss is denied.

The record indicates that for many years the Barboursville
Recl amation Plant has reclainmed standard insulated rail joints for
reuse in traditional track structure. Now thstanding nutual objec~
tions by the parties regardi ng evidentiary submi ssions, we are satis-
fled that the record establishes that signal and maintenance of way
forces each participate in such reclamation and reinstallation as
follows: 1) In the shop: Mintenance of Way forces sort, clean
and deliver incomng used insulated rail joints to signal enployees
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who thereupon inspect and pre-assenble the joint bars and insulation
around wooden bl ocks to conprise a set for shipment to the field for
final assenbly and installation; 2) In_the field: Mintenance of
Way forces apply the insulated joints to the rail and signal enployees
inspect and test such joints, making sure they are properly applied.

It is inportant to note that the final application of the insulated
joint to the track is nmade by the Mintenance of Wy enpl oyees but
that testing, inspection and observation of proper installation is
the responsibility of the Signal enployee.

It should be stated that Petitioner disavows any clainms
to any part of rails, necessary drilling and/or hardening of rail ends
However, Petitioner argues that the histomy of reclamation work at
Barboursville described supra, in light of the Scope Rule of the Sig-
nal nen's Agreenent reserves the fabrication of the insulated joints by
the epoxy resin process to enployees it represents. Moreover, Peti -
tioner contends that Carrier assigned the fabrication of some such
joints to Signal Departnment enployees in 1970 and was bound thereby
to continue such assignment thereafter. Carrier maintains that the
epoxy process is a new process not contenplated or reserved by the
Scope Rule; that the reclamation work is different in kind from the
epoxy process and therefore not determnative; that the 1970 assign-
ment to Signal forces was for experimental prototypes and not binding
in futuro for production processes; and, that its work allocation is
consistent with practice and Agreement provisions regarding the joint
roles of Signal and Mintenance enployees in connection with insul-
ated rail joints. The Brotherhood of Mintenance of Way Enpl oyees
contends basically that the assembly and installation of track joints
whet her insulated or not is track structure work and bel ongs to Min-
tenance of Wy forces: citing in support thereof the Scope and C assi -
fication Rules of the Miintenance of Wy Agreement, as well as past
practice and arbitration awards.

Careful consideration of the applicable Agreement |anguage,
the positions of the parties and the record as a whole impels us to find:

1) The Scope Rule relied upon by Petitioner does not reserve
expressly, by necessary inplication, or by informed construction the
claimed work on epoxy fabricated insulated joints for welded rail - -

a new process not contenplated at the time of its negotiation.

2) The past practice of reclamation and final application
through a two-step procedure in the shop and in the field does not
establ i sh an exclusive reservation to Signal forces of the new one-step
process whereby a finished, final and permanent application is obtained
in the shop by gluing to ribbon rail
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3) The 1970 allocation of prototype assenbly to Signa
forces is significant but is not alone of sufficient probative value
to carry Petitioners burden of proving exclusivity by custom and
practice

4) The respective Agreenents and practices shown on the
record suggest a shared responsibility of the Signal and Mintenance
of Way forces with respect to the assenbly, installation and inspec-
tion of the epoxy-resin insulated rail joints as follows:

a) Mintenance of Way forces affect fina
application to the rail of the insulated
joints.

b) Signal forces are responsible for testing,
i nspection and observation that application is
properly acconplished.

Qui ded by the foregoing, we nust conclude that assign-
ment of the fabrication of epoxy-resin insulated rail joints for contin-
uous rail, = - a new process whereby the joints are finally and perman-
ently affixed to the rail - - to Mintenance of Way forces was not in itsel.
violation of the Signalmen's Agreenent and did not constitute remeval
of work reserved to Signal enployees, as contended by Petitioner
W are unable to find in this particular record svidence Of a derogation or re=
moval from Signal enployees of their duties of inspection, testing
and observation of the proper application of the epoxy-resin insul-
ation rail joints. Accordingly, we are constrained to dismisas the elaim,

FINDINGS: The Third Division of the Adjustment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dis-
pute are respectively Carrier and Employes W thin the meaning of
the Railway Labor Act, as approved June w, 1934,

That this Division of the Adjustnment Board has jurisdic-
tion over the dispute involved herein; and

That the Agreement was not viol ated.
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A WARD

O aim dism ssed.

NATIONAI RAlI LROAD ADJUSTMENT BQOARD
By Order of Third Division

ATTEST M_/

Dated at Chicago, Illinois, this 17th day of April 1975.



