NATIONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20688
THI RD DI VI SI ON Docket Number m 20624

Robert A. Franden, Referee
(American Train Dispatchers Association

PARTIES TO DI SPUTE: (
(Soo Line Railroad Conpany

STATEMENT OF CLAIM daimof the American Train Dispatchers Association
that:

(a) The Soo Line Railroad Conpany (hereinafter referred to as
"the Carrier"), violated the Agreement in effect between the parties, Rule
22 (a) thereof in particular, when it refused to conpensate the individua
Caimants named in part (b) below for loss of time on their regular assign-
ments on the claimdates shown in part (b) bel ow when as a result of per=
formng service on other than their regularly assigned positions as directed
and instructed by Carrier, Claimants did not perform service on their regu-
larly assigned positions obtained by an exercise of seniority provided in
the Agreenent, thereby losing tinme.

(b) Because of said violation, the Carrier shall now compensate
the individual O ainmants as follows:

(1) Claimant T. M. Hagen eight (8) hours pro-
rata of trick dispatcher's rate for each date Cctober 28,
29, November4, 11, 12, 13, December 16, 23, 24, 25, 30,
31, 1970, January 1, 6, 7, 8, 13, 1971,

(2) daimant P. M McNamara ei ght (8) hours pro-
rata of Night Chief Dispatcher's rate on each date Novenber
3, 4, 5, 6, 7, Decenber 15, 16,17, 18, 19, 1970, March 2,
3, 1971;

(3) Caimant R L. Hamilton eight (8) hours
pro-rata of trick dispatcher's rate on each date Novenber
5 6, 7, Decenmber 17, 18, 19, 24, 25, 26, 1970, March 4,
5 6, 11, 12, 13, 18, 19, 20, 1971, and eight (8) hours
pro-rata of N ght Chief Dispatcher's rate on each date
March 14, 15, 21, 22, 1971,

(4) Gaimant D. J, Binder eight (8) hours pro-
rata of trick dispatcher's rate on each date Cctober 16, 23,
30, 31, Novenber 6, 7, 13, 20, 27, Decenber 4, 11, 18, 19,
1970, January 15, 1971.
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OPINION_OF BQOARD: Caimants were the regularly assigned train dis-

patchers in the Carrier's Stevens Point, Wsconsin
train dispatch office. On the claimdates, the Caimants were instructed
by the Carrier to perform services other than on their regularly assigned
positions. The Claimnts were conpensated on the days in question under
Rule 3(c) which requires, with some exceptions, payment at the pan{tive
rate for performng service outside of their regularly assigned position.
Rule 3 (c) reads as follows:

"(c) Assigned assistant and/or night chief dispatchers
and trick train dispatchers who are directed by the
management to perform service as trick train dispatcher
outside of their regular assigned position will be com=
pensated at the rate of time and one-half of the trick
train dispatcher position filled. Penalty time under
this agreement will not apply to employes who obtain new
assignnents through the exercise of seniority, until initial
service performed on new assignment, or when directed to
perform service as chief, assistant and/or night chief

di spatcher."

The Claimants allege that due to the provisions of Rule 22 (a)
they are entitled, in addition to conpensation under Rule 3 (c), to conpen-
sation at the pro-rata rate of their regular position. Rule 22 (a) reads
as follows:

"(a) Loss of time om account of the Hours of Service
Law or in changing positions by direction of proper
authority shall be paid for at the rate of the position
for which service was performed imediately prior to
such change. Tinme lost in voluntarily exercising senior-
ity will not be paid for."

It is the Carrier's position that Rule 3(c) was included in the
agreement to cover the specific set of circunstances present in this case.
The Organization takes the position that inasnuch as Fule 3 (¢) does not
contain an estoppel the additional conpensation under Rule 22 (a) is required.

W are persuaded by the record and the history of Rule 3(c) that
said Rule was intended to cover such circunstances as those present in the
instant case. The specific purpose of the Rule is to determine conpensation
for work performed other than on regul ar assignment, The Carrier conpensated
the Claimants as required by the Rule.
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FI NDI NGS: The Third D vision of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol at ed.

A WARD

O ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT BQOARD
By Order of Third Division

ATTEST: ’
Executive Secretary

Dated at Chicago, Illinois, this 17th day of April 1975.



Labor Member's Di ssent to Award 20688, Docket TD-20624

As the Statenment of Claimin Award 20688 shows, the claims were based
on Rule 22 (a) and the record in Docket TD 20624 contained sufficient
Award authority to require that at |east some, if not all, of the clains
be sust ai ned.

Awar d 20588 correctly recogni zes the Ermpleyes! prinary contention,
stating "The Organization takes the position that inasnuch as Fule 3 (c}
does not contain an estoppel the additional conpensation under Rule 22 (a)
is required. Yet Award 20588 denies the claim stating "We arc persuaded
by the record ané +he history of Rule 3 (¢) that said Rule was intended to
cover such eircumstances as shose present in the instant case".

Ipnoring the Award authority i evidence and the fact that Rule 3(c)
did not contzin an estoopel, Award 20685creates and pl aces an estorpel in
Rule 3 (C) maxing a chenge 1N the Agreement which IS 2 task that can only
be preperly cccommlished by the parties o the Agreenent. The ilational
Rai | road Adjustment roard Was established vy the Railway Labor Act %o settie
disputes by interpretation or arplication of Agreemsnis as witten. The
Rai | way Lavor Act alco provides the nechanies whereby Axreements can be
changed by the parties but this IS not a runction or duty of the National
Rai | road Adjustnent koard.

The Majority in Award 20538 clearly failed to confine itsels to matiers
within the sccpe of the Third Division's Jurisdiction when the Agreecament was,
in effect, changed and | nust dissent.
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