NATI ONAL RAILROAD ADJUSTMENT BQOAW
Award Nunmber 20689
THIRD DI VI SI ON Docket Nunmber MN 20646

Robert A. Frandem, Referee
(Brot herhood of Mintenance of Way Employes

PAKCI ES TO DISPUTE: (
(The Baltimore and Onhio Railroad Conpany

STATEMENT OF CLAIM daimof the System Committee of the Brotherhood
that:

(1) The Carrier violated the Agreenent when track forces from
Sub-Division No. 7 were used to performwork on Sub-Division No. 6 from
6:00 PMon January 6, 1973 to 10:30 AM on January 7, 1973 and failed to
call and/or refused the request of furloughed Trackmen John S. Carson
and Ronald E. Drake for assignnent to said work during such period
(SystemFil e 2=MG=419),

(2) daimants John s. Carson and Ronald E. Drake now be allowed
16-1/2 hours' pay at the trackman's tine and one-half rate because of the
aforesaid violation.

CPI NI ON OF BOARD: m January 6, 1973 a derail nent occurred at Gilmer,

West Virginia which is located in seniority District
Sub-Division No. 6. The claimants hold seniority in this District and
were furloughed at the tine of the accident.

The Carrier called the regularly assigned track forces from Sub=-
Division 6 to work at the derailnent. The clainmants appeared at the derail -
ment site and requested that they be used. The Carrier denied the request
and called the track forces from Sub-Division No. 7 who worked from6:00 P.M
till 1030 A M, January 7, 1973. The claimants allege that under 24 (e-2)
of the Agreement they shoul d have been called before the track forces from
Sub-Division No. 7. Rule 24 (e) quoted in pertinent part Dbel ow governs the
order in which forces are called.

""(e) Except for assigned overtime and incidental overtime fol-
| owing and continuous With a regular assignment, the procedure as outlined
in paragraphs (e-1), (e-2) and (e-4) bel ow will be followed tn utilizing
track forces for overtime service.

(e-2) If, after enployees assigned to gangs referred to in
paragraph (e-L) above are called there exists a need for additional enployees,
other enployees on the same seniority district will be utilized.

(e-4) Supplemental Extra Gangs may be utilized in major ener-
gencies to supplenent Section and/or Extra Gangs wi thout violating the pro-
visions of (e-2) above."
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The Carrier first argues that no rule has been cited during
the handling on the property to support the claim The record of the
handling on the property is brief. The correspondence does not reflect
that the Claimants ever cited a rule in support of their position. More
importantly, however, the issue of the presence of a rule in the Agreenent
supporting the Caimants position was raised by the Carrier. In Cenera
Manager Garda's reply to Claimants' appeal of the denial of the claimhe
stated "as there is no rule in the Agreement that requires the calling of
furl oughed enpl oyees to performwork of the nature here involved, the claim
of furloughed trackmen John S. Carson and Ronald E. Drake are declined.”

In Award 13741 (Dorsey) Which has been cited in many other
awards of this Board we held:

"Wien a respondent denies a general allegation that the agreenent
has been violated for the given reason that it is not aware of any rule
whi ch supports the alleged violation, the movant, in the perfection of its
case on the property, is put to supplying specifics. It is too late to sup-
ply the specifics, for the first time, in the Submssion to this Board = this
because: (1) it in effect raises new issues not the subject of conference
on the property; and (2) it is the intent of the Act that issues in a dispute
before this Board, shall have been franed by the parties in conference on th

property."

The failure of Claimants to cite a rule subsequent to the issue
being raised on the property is fatal. W will dismss the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this D vision of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That upon the record nade on the property we are unable to
adj udi cate the nerits of the claim
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A WARD

C ai m di snm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD

By Oder of Third Division
ATTEST: i&&g@«
Executive Secretary

Dated at Chicago, Illinois, this 17th day of April 1975.



