NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 20705
TH RD DVISION Docket Number CL-20394

David P. Twomey, Ref eree

(Brot herhood of Railway, Arline and Steanship
( Aerks, Freight Handlers, Express and
( Stati on Employes
PARTIES TO DI SPUTE: (
(The Chesapeake and Chio Railway Conpany
( and
(REA Express

STATEMENT OF CLAIM daimof the SystemCommittee of the Brotherhood (GL=
7357) that:

1. REA Express and the Chesapeake and Chio Railway Co., joint
and severally violated or were a party to violating the terms of the agree-
ment between the parties hereto when effective Cct. 29, 1971, they or it
arbitrarily and unilaterally separated the joint railway and express agencies
at Ronceverte, West Va.

2. REA Express and/or The Chesapeake and Chio Railway, shall, be-
cause of the violation set out in Item1 hereof, restore the express agency
at Ronceverte, Wst Va., to its status prior to Cct. 29, 1971 and conpensate
Agent R T. Bowdem, or his successor, an amount equal to all commissions
that woul d have accrued to him had the agencies not bean improperly separ-
ated, until such time as sone mutually agreed to nethod of disposing of the
issue in this controversy is reached by the parties to this dispute. A
check of the express records shall be made for the purpose of determning
the anmount of conpensation due

OPI NLON_OF BOARD: On Cctober 8, 1971 REA Express notified the O ganization
that it was renoving its express accounts from twenty
C&0 stations, including Ronceverte, West Virginia; and identified the reason
for such action was that the C&0 Railway required REA Express to renove its
accounts from said stations. A letter fromthe C& to REA Express, dated
Septenber 16, 1971, shows that the C&0 Railway required REA Express to nmake
arrangenents to renove itsaccounts at five locations in Wst Virginia,
i ncluding Ronceverte.

The enpl oynent relationship at Ronceverte is comonly known as a
joint agency, in that the C& agent is also agent for REA Express. The
agent is paid by the C&0 and in addition the agent received a commission
for handling REA Express business. After the renoval of express accounts
the job was not abolished by the C& Railway and the agent at Ronceverte
did exclusively €& work; REA Express did not abolish its agency in Ronce-
verte, and the expresswork continues to be handled there by a merchant
agent .
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Article 10 of the 1916 Agreenent entered into by the O ganiza-
tion and the Adams Express Co. provided:

"Joint Railway and Express agencies herein represented
will not be separated unless mutually agreed between
the Conpany and the Committee representing the Express
Agents. "

In Award 14580 involving this Organization, REA Inc. and the
C&0 Rai lway, the award dism ssed the c&0 as a party respondent. The reason
Is clear. It was the unilateral action on the part of EEA, and no fault of
the €&0, that caused the joint agency in that situation to be separated.
Award 14580 found that REA had in fact violated Article 10 when it separated
the joint agency w thout nutual agreenment as required by the 1916 Agreenent.
In the present case, the record shows that it was the C&0 Railway that'was
responsi bl e for separating the joint agency at Ronceverte, st Virginia
It is clear that EEA Express and its predecessors could not unilaterally
separate its express traffic fromthe joint agency. The issue before us
thes- iS can the C&0 unilaterally separate the joint agency. Crucial to
resolving this issue is the status of the C&0 as it relates to the 1916
Agr eenent .

First: There can be no doubt that REA Express and the BBAC con-
tinue to be governed by the 1916 Agreement. See Awards 13164, 14580, 18660.

Second: It is abundantly clear that the unilateral action of the
C&0 Railway had the sure and certain effect of destroying the 1916 Agreenent
as it relates to the circunstances of this case.

Third: The C&0 Railway had certain know edge of the 1916 Agree-
ment. In addition to the Carrier's admtted awareness of the 1916 Agreenent
as of Award 785, the Carrier has been continuously aware of the 1916 Agree-
ment because it has been a party to disputes involving this Agreenent before
the NRAB as well as the National Mediation Board. Award 13164 involved the
1916 Agreenment and the same parties to this action or their predecessors.

In Award 14580 the C&0 was a respondant to an action for unilaterally sep-
arating a joint agency, and, as explained above, the Award dism ssed the
C&0 as a party defendant, because it was REA, Inc. and not the C&O that

had caused the separation of the joint agency. Further, for over 55 years
the C&0 tel egraphers handl ed express for the Adans Express Co. and its suc-
cessors with the absolute consent of the C&0. |ndeed the C&0 has made the
handl i ng of express business a part of the working conditions of its BBAC
enpl oyees: and indeed rates of pay, (before the unilateral action of the
C&0 precipitated the separation of the joint agency), were conditioned by

t he handling of express (REA Express) and associ ated commissions,
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Fourth: The BRAC agent suffered damages. Express commissions
had been amn essential factor in the earnings of the agent, in addition to
his c&0 salary. The agent at Romceverte has not received such commi ssions
because of the C&0 action

Fifth: The C&0 Railway was put on notice in Award 13164 that
.this Board woul.d not tolerate the weakening of the relationship of the joint

agents, and the C&0 Railway and REA, Award 13164, between the very sane parties

or their predecessors, and dealing with the issue of certain comm ssions and
joint agents, specifically accepted the views of Award 298:

"I'n any event, we think that claimant iS a joint employe
of the railroad and the Agency and he may bring his claimto
this Board either against the railroad or the Agency, orboth,
as he had done. W agree specifically with the views of the
Board in Award 298 that:

'From whatever point of view regarded, the relation-
ship between any given Railway, The Railway Express Agency,
Inc., and the joint agent who works on that railway, is a
triangle no side of which can be renoved or weakened w thout
considering what the result will be to the other two sides.

If this Board is Legally enpowered to clarify the re-
spective rights and responsibilites of the parties to this
three cornered arrangenent, it wll probably be better in
the Long run for all concerned to have that done than it
will for themto be continuously involved in needless dis-
putes. ...

As long as a railway conpany and the Railway Express
Agency, Inc., are in a position to shift responsibility
back and forth they will be under strong pressure to do so
with the result that the purposes of the amended Railway
Labor Act, in respect to this three cornered relationship
will be inpeded. "’

Cearly the ¢& Railway renoved its part of the triangle and thereby caused
the reduction of nonthly conpensation to the agent at Bonceverte by the
amount Of commission he woul d have received for doi ng REA Express business.
The fact that REA, Inc. was sold by the railroads to private individuals

and became - REA Express as of August.?20, 1969 while having an inpact on the
Legal relationship of REA and the C&0 Railway, it did not serve to legally
break the triangle. The employees status renai ned unchanged. The 1916
Agreenent continued and required that there be no separation of joint agencies
unless the parties nutually agree. The C&O continued to have the obligation
not to interfere with, weaken or renove their part of the triangle. Award
298 (Hotchkiss) referred to above, which was sustained by the U S. Suprene
Court in 321 U S. 342 contains persuasive |anguage relevant to this point:
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"The salient fact is that express commissions are inex-
tricably interwoven with the wages Which railways contract to pay_
agents, (enphasis added) It nust, therefore, be held especially in
view of the close property relationships between the railways
and the Railway Express Agency, Imc,} that the Railway by
which an agent is primarily enployed and the Railway Express
Agency, Inc., by which he is secondarily enployed, are jointly
and severally obligated to maintain the wage structure of ag-
reements, |nsofar as express commissions are found to be an
essential factor in determning the wages to be paid by the
railway. In the judgment of the Referee. this ruling would
be sound even though the railways and the Railway Express
Agency. Inc.. were not. in these corporate relationships. as
closely interwoven as they are...." (enphasis added)

Si xth: Argunent that Rule 3 of the Tel egrapher Agreenent No
11, was the only contractual prohibition restricting the nanagerial peroga=
tives of the C&O Railway in its relations to joint agencies nust be rejected.
This Board cannot agreethat Rule 3 dealing with the discontinuance or crea-
tion of mlk, express, orWstern Union commissions at any office is applic
able to the fact situation in this present case. In addition to the previo.
analysis in this opinion that stipulates that the & Railway has an obliga-
tion not to interfere with, weaken or renmove their part of the triangle, it
cannot be reasonably contenplated that the discontinuance of all express
commissions from20 positions, thus affecting the conpensation of 20 posi-
tions, where the express work still remains to be performed, is governed
solely by Rule 3.  Such conduct on the part of the €&0 Railway is a change
in "rates of pay'" and should have been handl ed under Section 6 of the Railway
Labor Act.

W find then that the C&0 Railway is primarily responsible for the
separation of the joint agency; and that the ¢&0 thus shall be responsible
to conpensate Agent R T. Bowdem or his successor, an anount equal to all
commissions that would have accrued to him had the agency not been inproperly
separated; and this paynent shall continue to the date the C&0 serves notice
to REA Express that the C&) has rescinded its notice to REA Express to re=
move express accounts. As of the date such notice is received by REA Express,
TBRA Express shal|l immediately restore its express accounts to the C8 facility
at Ronceverte and thus recreate the joint agency or REA Express alone will be
responsi ble for continuing |oss of commissions thereafter, until the agency IS
properly restored or until such time as sone nutually agreed to method of dis-
posing of the issue is reached by the parties to this dispute.
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FINDINGS: The Third Division of the Adjustnent Board, after giving
the parties to this dispute due notice of hearing there-
on, and upon the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and Employes Wi thin the meaning of the
Rai | way Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

That the Agreenment was vi ol at ed.

A W A RD

C ai m sustai ned as per Opinion.

NATI ONAL RAILROAD ADJUSTMENT BOARD
Bv Oder of "i'hird nivision

ATTEST: ’ ‘
Executive Secretary

Dated at Chicago, Illinois, this 17th day of April 1975.
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CARRI ER M=BERS® DI SSENT T¢ AWARD 0. 2070 -
DOCKET NO. CL- 20391 - (REFEREE TWOMEY)
COVERI NGTHE CHESAPEAKE AND OHIO RAI LWAY CO.

The Referee conpletely ignored the facts of record, the claim as made
and the undisputed evidence in this case. The elaim, throughout the entire
handling on tbe property, M progressed by BRAC on an alleged violation of
Article 10 of the Adans Express Agreenment of Septenmber 1, 1916. This was the
sole contention of the enployes on the property.

It is afact that The Chesapeake and Chi 0 Reilway Conpany was not a
party to the Adams Express Agreement. Even though The Chesapeake and Chi o Rail -
vay Conpany advi sed Railway Express t hat t he Railway Conpany woeuld no | onger per -
mt its clerical enployes to engage in express work while being paid for services
rendered for the Carrier does not alter the fact that the Adams Express Agreement
a negot i ated agreenent between REA Express and the Organization, provi ded a remeq
for the separation of jeint Reilway and Express Agencies. Article 10 specificall;
providest hat the Organization and Railway Express woul d mutually agree on thbe
separation Of the Expresswork. The enployes argued in their submssion that
they nade numerous requests of #EA that they reach a nutual agreenent on the
separation of the REA work at Ronceverte, but, R®A failed to attenpt to negotiate
the problem The Chesapeake and Chi 0 Railway Company had no obligation under tie
Adans Express Agreement or the Clerks Agreemsrt in ef f ect on t he Railway property
to reach a nutual agreenment in connecticn Wi th this work.

- The Referee far exceeded his authority and jurisdiction in rendering the
decision in Award No. 20705. He conpletely disregarded the claimas nede before
the Third Division which clearly stated the claimwas based on a violation of the
Adans Express Agreenent. The Referee held in his "Qpinion of Board" that:

% % #* There Can be no doubt that REA Sxpress and t he

BRAC continue to be governed by the 1916Agreenent.
# % #"

Ve agree With the conclusionin ltem"First", howsver, this does not
singul arly involve the Cx0. BRased on this concl usion al one, Tha Chezagpeake and
Ohi 0 Rai | way Company shoul d have been di smi ssed as a party respondent as was dote
in Award No. 1h5280. The conclusion reached by the Referee is not a valid con-
clusioa nor a concl usi on baced en fact. The Adams &press aszrecment Of 1916 wus
not éestraoyed €S a result of the di scontinuance of express handling at Ronceverte,
this Agreenent remained in effect tetween REA and BRAC, and t he 2iscontinunnce Of
such express was nerely the termnation of an understanding between C&0 and REA.
The obl 1 gation ccntinues bet ween REA and BRAC under the Adanms Express Agreenent
of 1916 and the obligation of C&0 and BRAC under Rule 3 of the C&0 Agresment
continues. C%0 by bel ng aware Of the Adans Express fgreement does not bind it
or inpose |l iability by Yong association. On the ceatrary, the results of that
arrangenent prove that €0 was not a party and hence not |iable.

eded hi S autnority end jurisdiciion by expanding on the
decision solely confined to the claim as presented to

m b -
The Referee oxoe

claimand not rendering



thi s tribunal. The claimas mde was based on an al | eged violation of Article
10 of the Adams Express Agreenent. The Referee's decision nust be confined to
the claimas nade and this he failed to do, thus exceeding his authority and
jurisdiction. Award Nos. 12302,14981,among Ot hers.

Even assuning there was a triangle of which the €& was a part, as
theorized bythe Referee, the contracts between the parties nust be centrolling
if it disposes ofthe issue. In applying this theory, which we hold inproper,
the Referee would have had to determine a violation of Article 10 of the Agree-
ment between BRAC and REA and a violation of Rule 3between BRAC and the C&0,
This i S the only basis on which the Referee coul d render damages in the instant
case.

The limt of the Referee's authority in this case was to deternmine if
there was a violation of Article 10 of the Adams Express Agreerent Of Septenber 1
1916. |If the conclusion reached is that there was such a violation, then the Ref
eree can only order-the parties to the Agreenent to conply with the Rule. Articl
10 states tret REA and the organization will nmutually agree on the separation of
the Joint Railway and Express Agencies and the rule does not provide a penalty fo
failing to nutually agree. Based on the record, REA and the Organi zati on made no
attermt 10 reach an agreement On the separation of this work and the limit of t he
Referee's authority in rendering a decision on the claimas made is to require tr
parties to the Adems Zxpress Agreenment (REA end BRAC) to attenptto reach a mtua
agreement ou the separation of the work.

The Ref eree expended on the clai mas nade by going beyond the questic:
whet her the %0 violated the Adams Express Agreement when he held that the C&0 w=
in some manror -esporsible fOr LEA violating t he Adams EXpress Agreement.The C2
did not violate the Adaxs Express Agreenent uor was it responsible for violation
Article 10 thereof. The C&O s action did not in any manner prohibit REA Express
znd BRAC frem reaching @ mutual agreement under Article 10. Neither the Third
Division nor the Referee i s legzlly erpowered t0 clarify the respective rights
znd responsibilities ¢z the third party (The Railway Company) under the Adans rx-
press Agreement when such t hird party i's not and never has been a signatory party
to such agreement. Award Hos. 5053, 11126, emong Ot hers.

The | ogic of the Referee, that Rule 3of the Agreenent between ERAC «nd
C&0 i S not anpliceble and the conduct of the C&  constitutes a change in rate of
pay whi ch shoul d rave been handl ed under Section éof the Railway Labor Act, is
nct supported by the feets of record in this case. Rule 3iS a negotiated rule
bet ween BRAC end Cz0 uader Section 6of the Railway Labor Act and provides fcr
"change i N rates of pay" when express cermissions are di scontinued. The Referee
fails to subnit any basis zs to why he concludes Rule 3has no application. It
has been applied In this fashion on the c%d for many years and this was the reaso
for negoti aéi ng Rule 3. The employes t hensel ves cited Rule 3insofar as the Ceo
is concer ned.

Tue Referee fails to ta%e into consideration that the discontinuance of
express ON the twenty (20) positions referred toin his "Cpinion Of Board" we
handled DY RRAC with C&O =nd, in come ceces, rates of such positicns increase in
accordanca with Ruie 3 Of Agrcement bet ween BRAC and C%0. The answer tO the e:
situation is for BRAC to negotiate a new rate as provided in Rule 3o0f the C&d
Agreement. This iS the reason for the existence of Rule 3.
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Wil e the BRAC Agent may have suffered damages, his recourse is under
Rule 3, which provides for increase in rate of Fay under these circunstances.
This is the basis for Rule 3. The Agent is no [onger performng the work and the
Referee cannot elimnate the application of this rule and render damages stating
that he shoul d be paid cormissions when no such work is actually performed and
Rule 3 governs. The Referee has far exceeded his authority and jurisdiction in
imposing such damages. Award Nos. 3651, 12824, anong ot hers.

The ermployes i N their own Ex Perte Subm ssion before this Board and be-
fore this Referee clearly stated at page 15 thereof that:

"I'n concl usion, the Buployes respect- submit that
the question for this Board to decide is did REA separate

1Ts JOI MU Acency Al [0AcEverte, West VI TOI T d, Without
mutual _agreenent? * # *7 {Zmphasis added)

It is obvious that the Referee failed to confine himself to the issues
in this case and the claimas nade

Wthout reltnguishingits argument with respectto the foregoing, it
shoul d be pointed out that the Referee in rendering such decision erred and did
not even apply the theory of damages set forth by the U S. Supreme Court in 321
U. S. 3h42, vherein it wmas held that the Railvay and REA Exoress, are "jointly and
severally oblirated 10 naintain the cage structure,” weven thouzh ke Cl t ed such
case in arriving at his conclusions. le 3is the only raticnal, legal and prop
way to resolve this controversy.

In conclusion, it is obvious that the Referee clearly exceeded his au-
thority and jurisdiction, and did not decide the claimas nmade and presented befo
this tribunal. To say the | east, this Award i S palpably erroneous and yithout au
thority, and we nust vigorously dissent.
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