NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 20711
TH RD DIVISION Docket Number CL-20879

Dana E. Eischen, Referee

(Brotherhood of Railway, Airline and Steanship
( Aerks, Freight Handlers, Express and
( Station Employes

PARTIES TO DI SPUTE: (

(

The G ncinnati Union Term nal Conpany

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood
(G-7637) that:

(a) The Carrier violated Rule 17 of the current Roles Agree-
ment by inproperly removing the names of 79 claimnts, Listed below from
the 1972 G ncinnati Union Termnal seniority roster, thereby, depriving them
of the rights and benefits to which their seniority would entitle them

(b) The Carrier now be required to restore these employes to
their former and proper position on the Gncinnati Union Term nal sen-
lority roster and that all rights, privileges and benefits, to which their
seniority entitled them be restored.
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OPI NLON OF BQOARD: The instant claimalleges that Carrier violated Rule

17 of the controlling Agreenent when it renoved from
the 1972 G ncinnati Union Terminal Conpany Seniority Roster the names of
79 claimants listed in the Statement of Claimfiled by Petitioner herein.
Accordingly, Petitioner demands the restoration of claimant's nanes to
their former position on the seniority roster and that all rights, privi-
| eges and benefits to which they were entitled by seniority be restored.

At the outset, Carrier raises a procedural objection that the
claimwas not handl ed on the property "in the usual manner*and i S, there=
fore, improperly bef ore the Board. It is clear that this Board recognizes
t he importance of orderly and tinely handling of all grievances, as Wit-
nessed by numerous Awards issued by all Divisions disnissing clains on
such grounds as urged by Carrier herein. W do not derogate therefrom
however, when we tenper our analysis of the instant case by considering
the large number of persons involved and the fact that there was consider-
abl e handling of the dispute on the property, including conferences. In
all ofthe circunstances, we deemit appropriate in this case to proceed
to a consideration of the nerits rather than disposing of the matter upon
a procedural technicality.

Paragraph 2 of Rule 17 of the applicable Agreement provides:

"Employes desiring to protect their seniority rights

and to avail themselves of this rule. MJST, within five

(5) days fromthe date actually reduced to the furloughed

list, file their nanmes and addresses in duplicate in

witing, both with the proper official (the officer author-
ized to bulletin and award positions) and the duly accredited
representative, advise pronptly of any change in address and
renew nanes and addresses in Novenber of each year, or ECRFEIT
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"ALL SEN ORI TY RIGHTS, except in cases of persona
i Il ness or unavoidable causes." (Emphasis supplied.)

There is no question that claimants, inter aliqs were "reduced
to the furlough list in 1971." The Carrier states, and it has not been
refuted, that at the time oftheir furlough claimnts, and others reduced
to the furlough list, were provided a prepared form upon which they coul d
fill in their name and address to file with Carrier in conpliance wth
Paragraph 2 of Rule 17. The record shows that said forms were conpleted
and filed with their enploying officer by 98 other furloughed enployees
but not by the 79 claimants herein. Al who conmplied with the Rule were
continued on the 1972 seniority roster when it was issued. The names of
the 79 claimnts were not so included because of non-conpliance with the
Rule,

The |anguage of Paragraph 2 of Rule 17 is clear and unanbi guous.
This Board cannot sit to dispense its personal brand of equity and indus-
trial justice, but nust interpret and apply the Agreenment rules as written,
Thus, the only issue presented on this record is whether Petitioner has
proved by substantial and probative evidence that claimnts conplied with
the Rule. Upon careful consideration of the record we conclude that the
requi site proof has notbeen adduced.

It is argued that claimants fulfilled the Rule requirement by
applying for enploynent with the owning railroads of the Terminal Conpany
under the provisions of Appendix C 1| of the National Rail Passenger Cor-
poration (Antrak) Agreenent. Said applications were accepted by the G n-
cinnati Union Termnal Conmpany pursuant to its agency agreement with the
owning railroads. But this did not have any effect upon the Agreement be-
tween the Term nal Conpany and its enployees and plainly did not neet the
express mandatory requirenments of Rule 17.

There is no evidence in the record to support any contention
that Carrier had established a practice which waived the requirenments
of Paragraph 2 of Rule 17. Rather what evidence there is as to practice
is to the contrary. Moreover, the Board has held in numerous decisions
that a rule that is clear and unanbiguous nay be invoked by either party
at any time notw thstanding any alleged prior practice to the contrary.

VW have no alternative but to deny the claim
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FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.
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Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD

By Order of Third Division
ATTEST: W
ecutive Secretary

Dated at Chicago, Illinois, this 9th day of My 1975.



