NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 20723
THRD DIV SION Docket Nunber TE-16516

Thomas L, Hayes, Referee

(Brotherhood of Railway, Airline and Steamship O erks,

( Freight Handlers, Express and Station Enpl oyes

( (formerly Transportation-Coicati on Enpl oyees Uni on)
PARTI ES TO DI SPUTE: (
(New York, Susquehanna and Western Railroad Conpany

STATEMENT OF CLAIM Cdaim of the General Committee of the Transportation-com
muni cati on Enpl oyees Union on the New York, Susquehanna

and Western Railroad, chat:

CLAIM T

1. Carrier violated the Agreenent between the parties when on Cctober
21, 1963, without conference or agreenent, it declared the agent-operator posi-
tion at Mdland Park, New Jersey abolished and assigned the work thereof: to the
agency position at North Hawt horne, New Jersey.

2. Carrier shall, because of said violation, comencing wth Cctober
21, 1963 and continuing thereafter until violation is corrected, be required to
conpensate the foll owing enpl oyees the amounts specified for each day the viola-
tion exists:

(a) M. S. K Dennis, former incunbent of agent-operator position at
Mdl and Park, New Jersey, nine (9) hours' pay at the Mdland Park rate in addi-
tion to any other wages he may be paid plus any expenses incurred.

(b) M. R A Fant, former agent at Vreeland Avenue, New Jersey, or
his successor, a day's pay (eight hours) at the Vreeland Avenue rate in addition
to any other wages he may be paid plus any expenses incurred.

(e) M, Stanley Kowal ski, agent-operator at North Hawt horne, New Jersey,

or any enployee who nmay otherwi se work the agent-operator position at North Haw
thorne, a day's wages (eight hours) at the Mdland Park rate in addition to any

wages he may otherw se be paid.

3. Carrier shall permt a joint check of records to ascertain the
amounts due enployees identified in Item (2) above.

GAMII

1. Carrier violated the Agreement between the parties when on July 3,
1964, without conference or agreenent, it declared the agent-operator position
at Lodi, New Jersey abolished without abolishing the work thereof which work has
been unilateral ly conbined with the agency position at Maywood, New Jersey.
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2. Carrier shall because of said violation, commencing with July 3,
1964 and continuing thereafter until violation is corrected, be required to
conpensate the following enployees the amounts specified for each day the vio-
lation exists:

(a) M. S Dennis, former incumbent of agent-operator position at
Lodi, New Jersey, or his successor, a day's pay and expenses incurred in addi-
tion to any wages he may otherw se be paid.

(b) M. E WIey, former agent at Maywood, New Jersey, his successor
or the senior idle enployee (extra in preference) for a day's pay at the Maywood
rate, plus any expenses incurred in addition to any wages he nmay otherw se be

pai d.
3. Carrier shall restore the abolished position to its former status.

4, Carrier shall permt a joint check of records to ascertain the
amount s due clai mants.

CAIMITI

1, Carrier violated the Agreenent between the parties when on February
17, 1964, without conference or agreement, it declared the agent-operator posi-
tion at Rochelle Park, New Jersey abolished without abolishing the work thereof
whi ch work has been assigned to other enployees.

2. Carrier shall, because of said violation, commencing on February
17, 1964, and continuing thereafter until violation is corrected, be required to
conpensate the follow ng enployees the amounts specified for each day the viola-
tion exists:

(a) M. C L. Meade, former incunbent of agent-operator position at
Rochel | e Park, New Jersey, or his successor, a day's pay and expenses incurred
in addition to any wages he may otherw se be paid.

(b) M. S Kowalski, former agent at North Hawt horne, New Jersey, or
his successor, a day's pay at the North Hawthorne rate plus any expenses incurred
in addition to any wages he may otherw se be paid.

(¢} M. 8, Spence, fornmer agent at vreeland Avenue, New Jersey, or his
successor, for a day's pay and expenses incurred in addition to any wages he may
ot herwi se be paid.

(d) M. G, Hearns, occupant of agent-operator position at Babbitt, New
jersey, or any enployee who may otherwi se work the agent-operator position at
Babbitt, a day's pay at the Rochelle Park rate in addition to any wages he nay
ot herwi se be paid.
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(e} M. E, Wley, occupant of the agent-operator position atMay=-
wood, New Jersey, or any enployee who may otherwi se work the agent-operator
position at Maywood, a day's pay at the Rochelle Park rate in addition to any
wages he may otherw se be paid.

3, Carrier shall restore the abolished position to its forner status.

4, Carrier shall permt a joint check of records to ascertain the
amount s due cl ai mants.

GQAMIV

1. Carrier violates the Agreement between the parties when a clerk
and other enployees not covered by the Agreement are allowed to perform work at
Passai ¢ Junction, New Jersey on Saturdays and Sundays, which work is assigned
to and performed by the agent-operator Monday through Friday of each week.

2. Carrier shall conpensate Mr, T. F, Braithwaite, agent-operator,
Passai ¢ Junction, for a three hour call at tinme and one-half rate for each day
such violation occurs.

3. Carrier shall pernmit joint check of records to determ ne dates of
violations and amount due clai mant.

CAIMV

1, Carrier violates the Agreenent between the parties by declaring
the position of car distributor, Paterson, New Jersey, abolished, without, in
fact, abolishing the work thereof but instead transferring the work to enpl oyees
not covered by the Agreement.

2. Carrier shall conpensate, commencing Sixty days prior to the filing
of this claim the senior idle telegrapher, extra in preference, one day's pay
for each day the violation continues to exist.

3. Carrier shall permt a joint check of records to deternine names of
claimants and amounts due each clai mant.

CLAIM VI

1. Carrier violates the Agreenent between the parties by requiring
and permtting enployees not covered by the Agreenent to handle renote contro
devices at Paterson, New Jersey,

2. Carrier shall be required, because of said violations and commencir
sixty (60) days prior to the filing of this claimand continuing until such viols
tions are corrected, to conpensate the follow ng enployees the amounts specified
for each eight hour tour of duty during which the violations continue
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(a) The senior idle enployee (extra in preference) a day's wages
at the lowest rate shown in wage scal e.

(b) In the event that no idle enployee is available, Carrier shall
divide conpensation, based upon a day's wages for each eight hour tour of duty
at the lowest rate in the wage scale, anong telegrapher enployees based upon
seniority standing in addition to any wages that may be otherwise paid to such
enpl oyees.

3. Carrier shall ailow a joint check of records to ascertain names
of claimnts and amounts due each clai mant.

4, Carrier shall be required to assign tel egrapher enpl oyees to man
the remote control devices at Paterson dispatchers' office.

CLAMV

1. Carrier violates the Agreenent between the parties by not paying
M. J. C Cooke, present incumbent of Sparta-Sparta Junction, New Jersey, for
the nunber of hours of work each day as provided for in the Agreenent.

2. Carrier shall conpensate M. J. C. Cooke or any other enployee who
may work the position at Sparta-Sparta Junction for one hour at the tine and one-
half rate of the position at Sparta-Sparta Junction for each working day commenc-
ing sixty (60) days prior to the filing of this claimand continuing so long as
the viol ation cxists.,

3. tCarrier shall reinstate the position at Sparta-Sparta Junction on
a nine hour daily basis as provided for in the Mexorandum of Agreenent.

4, Carrier shall permt a joint check of records to determne the
names of all claimants and anounts due each clai mant.

CLAl MvIII

Carrier shall allow each of the above listed clainms as presented because
of its [arlure to observe the provisions ofRule 38 - Tine Limts - of the Agree-
Ment beiween the pacties,



Award Number 20723 Page 5
Docket Nunmber TE-16516

OPI Nl ON _OF BOARD: There are eight clains in this case and they will
be dealt with separately and in nunerical order,

CLAIMI

A special agreenment signed by the parties on April 12, 1957
provi ded that each incunbent of certain positions would be allowed nine
consecutive hours each working day (including one hour overtime) and that
the agreement would remain in effect until modified in accordance with the
Rai | way Labor Act, as amended.

The Agreenent covered the conbination of Wrtendyke-Mdland Park
Agenci es, known as Mdland Park Position.

On Cctober 21, 1963, without conference or agreenent, Carrier
abol i shed the Mdland Park Agency Position. S K Dennis, whose position
was abolished, displaced M. R A Fant fromthe Agency Position at Vree=
Land Avenue, and, as a consequence, Mw.Fant is unable to hold a regular po=-
sition, thus greatly reducing his earnings. Cainmant s. Kowal ski is re-
quired to performwork on other than his regular assigned position at North
Hawt horne as a result of the change.

It appears that the effect of the nodification was to transfer the
handl i ng of paper work to North Hawthorne. This was not a case where a po=
sition was abolished because no work remained to be done in the position. So
long as new work remains in connection with a position, the seniority rights
of the enployee, who held the job abolished, attach to the work.

After reviewing the entire file on this claim the Board finds that
Carrier did not conply with the sixty day provision of Rule 38 which requires
it togive timely notice inwiting to the employe i nvolved or his represen-
tative of disallowance of the claimand/or appeal. In view of this procedural
violation, all claimnts nust be allowed their claims as presented up to and
including June 5, 1965, the date of receipt by the Organization of Carrier's
deni al .

On the substantive aspects of the case, the Board finds that Car-
rier violated the Agreement between the parties when it declared the Agent-
operator position at Mdland Park, New Jersey abolished and assigned the work
thereof to the agency position at North Hawthorne, New Jersey. However, the
Board holds that Caimants Dennis and Kowal ski suffered no actual damages
and may have no compensation awarded to them other than for the procedural
violation set forth cbove. Wth respect to tire period subsequent to June 5,
1965, Caimant Fant is allowed a sum =qual to the total anmpunt of reduction
inhiz earnings as a result of the change made by Carrier.
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CLAIM |1

The agent-operator positions at Lodi and Maywood, New Jer sey
were negotiated into a June 18, 1957 agreenent between the parties.

On July 3, 1964 the Lodi position was abolished, wthout con-
ference or agreement, and the work of the position was assigned to the
Agent at Maywood,

Doubt | ess, the notives of the Carrier were good in making the
change involved here, but, since the change infringed upon the terns of
its agreenent with its enployees, negotiation not ex parte action should
have been the procedure followed.

After reviewing this claim the Board finds that Carrier violated
the applicable Time Limts rule and, because of this procedural violation,
the claimshould be allowed as presented up to and including June 5, 1965,
the date of receipt by the Organization of Carrier's denial

As to the substantive aspects of the claim the Board finds that
there was a violation of the agreement. However, since there was no proof
of actual danmmges, no conpensation can be allowed in addition to that

allowed for the procedural violation.
CLAIM ]

The agent-operator position at Rochelle Park, New Jersey was
negotiated into the agreement of June 18, 1957 between the parties.

On February 17, 1964 this position was abolished, without con-
ference or agreement, and the work was reassigned to Agent Wley at Maywoed,
New Jersey and Agent Hearns at Babbitt, New Jersey.

This ex parte action of -the Carrier was in violation of the Agree-
ment. However, no conpensation is awardable on the substantive side of the
di spute because Claimants did not meet their burden of proving actual damages

The Board does find that Carrier violated the Tine Limts Rule and
therefore allows the clains as presented up to and including June 5, 1965,
the date of receipt by the Organization of Carrier's denial

CGAMIV

Prioz Lo May 1060, Carrier maintained at Passaic Junction, New
Jerscy an agent-operator and two operator-clerk, 7 days per week, that per-
formed work related to the interchange of cars, checking train lists, waybills,
cars and clerical work in addition to the communication work.
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The Organization contends that the Carrier violated the Tele-
graphers' Agreement between the parties when a clerk and other enployees
not covered by the Agreenent were allowed to perform work et Passaic Junc-
tion on Saturdays and Sundays.

The Organi zation al so contends that although it agreed to waive
the time limts until a conference was held on February 17, 1965 that no
further extension of time limts was agreed to follow ng this conference.
The Orgcnization states that since the Carrier failed to give reasons for
deni al of the claimuntil June 2, 1965, it exceeded the 60 day time limt
provisions of Rule 38 and that the clain: must be allowed as presented.

The Boar:! finds that there was a violation of the Tinme Linits
Rule and cherefore sustains the claimfor the period beginning with the date
of the claimand ending Jane 5, 1965, the date of receipt by the O ganiza-
tion of Carrier's denial.

As to the saubstantive aspects Of the dispute, the Board is per-
suaded that the Organization failed to prove that there was work performed
on Saturdays and Sundays that should have been performed by tel egraphers.
The record indicates, anmong other things, that Carrier had a long practice
of having a man at Passaic Junction to check ice and ventilation but this
did not constitute a violation of the Tel egraphers' Agreenent.

CLA W

A review of this case indicates that the claimwas appealed to
R E, Sease, President and General :anager of the Carrier on Septenber 27,
1962, and that he failed to disallow the claimw thin the 60 day time linits
required by the rules.

General Chairman R E. :atthews made it clear that the O ganiza-
tion was trilling toconfer about the case but would not waive its rights
under the Time Lints Rule,

The denial made by the highest Carrier Officer on June 2, 1965
vas the first denial nade by himsince the September 27, 1962 appeal . Thus,
it 42 clear that the GO day time limizs have been violated and that the claim
must he allowed for the period beginming With the date the claimwas filed
until June 5, 1965, the date of the r=ceipt by the Organization of Carrier's
untimely denial.

Turning to the substantive aspects of the dispute, the Board notes
the Organization contends that cerriar ebolished the car distributor position
at Paterson, New Jersey, without zbelishinz the work thereof. It further
argues that a par:z of the duties of the same were assigned to0 employes not
covered ty the Tclegraphers' Agresme—t, e find that the pesition of Car
Distributer wagz negotiated into th- felegraphers' Agreenent, effective June
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18, 1957. Wile the evidence indicates that the work of the car dis-
tributor position dimnished, it did not disappear altogether. The Board
finds that dispatchers took car orders formerly handled by the Car Dis-
tributor and that cars were distributed by employes not covered by the
Tel egraphers' Agreenent.

After reviewing all the evidence, we find a violation of the
Tel egraphers' Agreenment and sustain the claimon the nerits for the period
subsequent to June 5, 1965.

CLAIM VI

Begi nning about Septenber 7, 1962, Carrier commenced a Single
track operation extending fromcCroxton, New Jersey to MP. 11 just west of
Little Ferry, operating signals and sw tches governing this portion of the
track by remote control devices located in the train dispatchers offices
at Paterson, New Jersey. The devices were manned by dispatchers, nen not
covered by the Tel egraphers' Agreenent.

The Organization contends that remote control devices should be
operated by telegrapher class enployees and that permtting enployees of
another class to handl e such devices constitutes a violation of their
Agr eenent .

The claim involved here was appealed to the highest designated
Carrier officer on April 20, 1964, was discussed in conferences on February
17, 1965 and May 4, 1965 and was disallowed by letter dated June 2, 1965
which letter was received by the General Chairman on June 5, 1965.

The Organization contends that the claim should be sustained as
presented because the Carrier failed at the highest |evel of handling to
disallow the claimwithin 60 days of its appeal.

It appears to the Board that there was a violation of the tinme
limts rule and the claim should be sustained for the period beginning with
the date of the claimuntil June 5, 1965, the date of receipt by the Organ-
i zation of Carrier's untinely denial

Turning to the substantive aspects of the dispute, the Board
finds that the new system involved the handling of signals and swtches
handl ed previously by operators and «~r< bel onging to the Tel egraphers. It
concerned the protection Of train movements fornerly taken care of by tele-
graphers such as block operators, leverw:n and towermen,
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In view of the foregoing, the Board has concluded that Carrier
violated the Tel egraphers' Agreenent by allow ng enpl oyees not covered by
it to perform the disputed work. Therefore, the claim i s sustained for
the period subsequent to June 5, 1965.

CLAIM V|

CGeneral Chairman R, &, Matthews and Sunsrintendent T, R, Murphy
extended the time limt on the subject claimes .. C. Cooke until June
30, 1963

The Ceneral Chairman asked for a confereace on June 19, 1963 to
discuss this claim This tine and date was agreeable to Superintendent
Mur phy.

In a letter dated June 25, 1963 Superintendent Mirphy stated:

"I nasmuch as you indicated that you would wite us
further on both of these cases, we are agreeable to
extending the tinme limts on each of these clains
until July 31, 1963. WII you please advise if you
concur in extending the tine limts on these clains;
if not, this will serve as a technical denial of the
above mentioned claims."”

The Organization contends that since Mz, Murphy, in his letter
of June 25, 1963, failed to give any reasons for his denial of claimas
provided in the Time Linit Rule there was a violation of Rule 38

Moreover, the (Organization points out that the case was discussed
in conference with Director of Personnel C. W Schroeder on February 17
1965, both on its nerits and the time [imt aspect, and M. Schroeder stated

he would give his decision in witing within a nonth.

The case was again discussed in conference on May 4, 1965 and was
denied by Carrier's letter of June 2, 1965.

The Board finds that the Time Limts Rule was violated and t hat
the claimshoul d be sustained for the period beginning with the date of the
claim and ending June 5, 1965, the dare of receipt by the Organization of
Carrier's untinely denial.

Now we turn to the substantive aspects of the dispute

In this case there was a nenorandum of agreenment covering the
performance of certain services by the Agent at Sparto Junction, New Jersey.
Carrier indicates that it covered travel between Sparte Junction and Blairs-
town, New Jersey and provided for 7 honrs work and 2 hours travel or a tour
of duty of 9 hours.
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Subsequent to the conclusion of the aforesaid Agreenent, Car-
rier was authorized to abandon a part of the railroad. The original reason
for the allocation of time in excess of 7 hours was to provide conpensation
for the use of a personal autonobile to cover the territory. Since the rail-
road west of M 63.21 was abandoned, Carrier allowed no travel tinme.

In view of the unusual circunstances in this case, involving the
abol ishing of some of the work, the Board does not believe that Carrier
shoul d be regarded as having violated the Agreenent.

CLATM VI I |

CaimVill is sinply a contention that each of the clains 1 thru
7 shoul d be sustained because of the alleged failure of Carrier to observe
the provisions of Rule 38, the Time Limts Rule, of the Agreenment between
the parties.

In view of the fact that theBoard has sustained clains 1 through
7 up to and including June 5, 1965 on procedural grounds, we can only reassert

such result for the purpose of disposing of this 8th claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the nmeaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Carrier violated the Agreement between the parties in
each of the claims submtted, 1 through 7, in the ways previously described
herein, that Caim VIl sinply involves the contention that Carrier violated
the Tine Limts Rule in Cains 1 through 7, and that Carrier did violate
such Rule in each of the first seven clains.

A WA RD

The first and third paragraphs of Caim | are sustained and the
second paragraph is sustained to the extent set forth in the opinion dealing
with such claim

The first, third and fourth paragraphs of Caim Il are sustained.
The second paragraph of such claimis sustained on procedural grounds to the
extent sot forth in the opinion
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The first, third and fourth nunmbered paragraphs of Claimlll
are sustained. The second paragraph is sustained on procedural grounds
up to and including June 5, 1965.

The first paragraph of CaimIV is denied on the substantive
issues. The second paragraph is sustained on procedural grounds to the
extent set forth in the opinion. The third paragraph of daimlIVis

sust ai ned.

The first and third paragraphs of GaimV are sustained. The
second paragraph is sustained on procedural grounds up to and including
June 5, 1965 and is sustained on the merits for the period subsequent

thereto.

CaimVl is sustained with respect to paragraphs nunbered one;
three and four. Paragraph two of such claimis sustained up to and in-
cluding June 5, 1965 on procedural grounds and thereafter on the nerits.

Paragraphs one and three of Claim VIl are denied on substantive
grounds. Paragraph two is sustained with respect to the period up to and
including June 5, 1965 because of a procedural violation. Paragraph four
of daimVIl is sustained.

GaimViil -- Al clainms 1 through 7 are sustained on procedural
grounds to the extent set forth in the Qpinion.

NATI ONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
mm#ﬁi&a@—
xecutive Secretary

Dated at Chicago, Illinois, this 16thday of May 1975.







CARRIIR MITTRS' DISSINT TO AWARD M0, 20723 -
[OCEET U0, 7P.1A817 o (REFPPRET HATER)

This Avard 1s a coplete nility, It 1s witbout doudt a travesty of

To arrive st the conclusicns set forth by the Referee is to corpletely
ignore the respeusibility of the Dosrd wn apply the clear provisions 28 ihe
agreersnt,

The notice of intwnt Ly <the crganization to Tile a submi

ne
el -
thiz Toord was June 2, 18c¢l. & Third Pordy was involvad aond, as worlal

1 hi =
P R
quect-© L/ the organization, the dispule was held ia abeyance.
A Third Party hoering wag not held until Tecemter 1973, at whish hear-
ing the TL;rd Tarly appeared, poezeut2d evidence and £iled e subi ssisn.

The coem was closed on February 29, 1672 end discuse=] in panzl with
the Weutral on fovemder 9, 1872. On July G, 1973 a proposed Awnrl was raecelved,
exactly eignt months after the {irst discussion.

The casg was re-discussed oa August 3C, 1673 with tre Ileutral and tre
re-dirmissed proposed Avard was receivad Janary lo, JCTw, Pour and cue-hzlr
month: at'ter the re-discussion. On Mareh 13, 1874, a zecond re-discussion of

the propezed Awerd was held with the Fettral and 1t was not until larch 11, 1975
thaw w0 veceived the re-revised Award frow the leutral. ﬁpproximatcly cne year
elapsed vefore wo receivac the preseat sc-called Awvard.

As to Clzims I, IT and ITI: The Award errconecusly sutfalus & viola

] T the Agrocement and also sustains a joint checlt of records o ascert;:n
the amcunts due claimanis. 1t also sustoins the preposterous dzmage clalme of
cenization as set forth therein and sustains rectorstion of the positions
in Claims II and III. Clainm IV also susteins permission of Jjolnt chack.

This machisvellian =rproach completely ignores the basic prino ip ng ong
tenets of this Board and 1s not suppsried by the record, by the rulcs L ve
or precedent Awards of this Divisicn.

As to Claims V #nd Vi: These are the claims which involve the Aroricsn
Train Dispatchers Association. As mentioned cbove, this ¢ crganization sppeared
al the hearing ani pres.nted oonvincipy evidence cind Tiled a submission on be-
half of the employes it repres-ots

T+ wag sleerly shown that car dlstribstion
¢7 Dicpatcher who was rasponsible for cansz,
in oral presectation ernd by written eviieice.

hay alsmy:
Thic wae ]
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As to laim ?1. The cantralized traffic contrel cystem is o cen'ral
ecntrol traffie syctem end is properly assigned 1O train dispatcbers and hes
alvnys been under their sunervision. /4Also, the Avard states that those clalios
ere austainﬂd on the perite for the period subseuuent to Jupe 5, 19435 this is

Tn this connection, we cite the following Awards in cuppert of ihe
well-established principles that this mnrc‘ kae no anthorit; to crder re-estah-
lishrent of & pogition: Award Nos. 57035, 6967, 8525, 9hl6, 107h3, 10867, 12125,
lu"...,n,, 16729, 19733, among nthers. A4lso, that the Board cannot requirve Carrler
to submit to a joint check, see Award Toz. 93k3, 210433, 11156, 1177'( 12739,.
15759, 12078, uarmong others,

See the following Awards dealing with C.T.C. opsratiou: i&L52, 4708,
L7863, 83Lk, 8660, 10303, 11821, 12257, 13k02, 19063, among others.

As to Awaras holding mere listing of positions in the wage schedule
do not prohibit their abolichreat, your attention IS celled ta tne following
Avard Fos. 13033, 10501, 1£436, 18445, arcong others.

To show mcre clearly the absurdity of this Award, the Neutral'states,
wentioned above, inszofar as Claims I, V and VI are concerned that they eare
tained on +he merits for tne pericd subsequent to June 5, 31005, This, da-
te the crystal clear showing abeve of the long. delays involved in thkis czse f
cavced by tne or{;amzation end acgquiesced in by +he Neutral as iz evwiden® frewm
kis definite Lack of alzcrity in returning his proposed Awards to the Division,
i.ce, eight month.:, four znd cne-kalf months and one year. Thig, in cnd of it
self, is proof of the ludicrous Award.

0 f

&
NS
P'I

Therefore, as to the question of damzges:

() No damages should be awarded for period claims
were held in zheyarce at the instance of the
organization awaiting third party notice.

(b) No damages for excessive tire consumed by the
Referee in rendering his decision.

Despite dewing the substantive aspects of Claim VII, in the Award it
is s&ted that paragraph four of Claim VII is sustained, i.e., permission of a
joint check.

_ We believe that aling of this "patchwork quilt" will convey wore
forcibly then mere words of rh sent con express tha idiosyncrasy iavelwed in
the perpetratica of this monstrasity.
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RESPONSE OF REFEREE THOVAS HAYES TO CARRIER MEMBERS'
DI SSENT TO AWARD NO. 20723, DOCKET NO. TE-16516

A MATTER OF DELAY

More than el even years elapsed fromthe tine of the filing of
CaimNo. IVuntil it was turned over to this Neutral for panel discussion
on Novenber 9, 1972.

Mre than ten vyears el apsed fromthe time of the filing of Caim
No. V until it was turned over to this Neutral for panel discussion on No-
venber 9,1972.

More than nine years elapsed fromthe time of the filing of O ains
No. I, VI AND VI1 until they were turned over to this Neutral for panel dis-
cussion on November 9, 1972.

Mre than eight years elapsed fromthe tinme of the filing of
Cainms No. Il and Il until they were turned over to this Neutral for panel
di scussion on Novenber 9, 1972.

In fact, daimNo. IV, which was first appealed to the highest
designated Carrier Oficer on Decenber 30, 1961, was not even finally denied
on the property until June of 1965 when the other O ainms nentioned above
were deni ed.

As the follow ng chronology will indicate, a nunber of delays in
the handling of this Docket took place before it was turned over to this
Referee. The chronol ogy which fol |l ows sheds some Light on the matter.

On Novenber 4, 1966 Carrier mailed to the Third Division of the
National Railroad Adjustment Board its submission in the eight Cainms dealt
within this case.

On Novenber 18, 1966 the Executive Secretary of the Third Division,
S. H Schulty, indicated that all parties had until January 17, 1967 to make
full answer to all matters covered in each others' initial subm ssion..

On January 16, 1967 Carrier requested a thirty day extension of
time in which tofile rebuttal to T.C.,U,'s initial submssion.

On January 16, 1967 Mr, Schulty granted a thirty day extension of
time at the request of Carrier.

On February 13, 1967 H J. Draney, President of Carrier, requested

an extension of sixty days from February 16, 1967 to make witten reply to
employees’ submission in this case, and, pursuant to such request, an exten-
siom of time was granted to April 17, 1967.
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On Cctober 7, 1971, over four years after the letter of M.
Schulty indicated that the file was closed and that the dispute woyld be
placed in Line for handling by the Division, a letter was sent giving notice
of the pendency of a dispute before the Third Division, known as Docket No.
TE-16516. This notice was sent to officers of the Brotherhood of Railway,
Airline & Steamship Clerks, American Train D spatchers Association and the
United Transportation Union.

On Cctober 26, 1971 the Executive Secretary of the Third Division
was advised that the B.R A C would not file a submssion in the case. On
Novenber 1, 1971 the Anerican Train Dispatchers Association requested au
additional thirty days after November4, 1971 to file the subm ssion.

The hearing originally schedul ed for Novenber 4, 1971 was post-
poned and the Docket was reset for hearing on December 8, 1971

On Novenber 7, 1971 the United Transportation Union indicated that
it would not attend the hearing. On Novenber 16, 1971 the B.R A C indicated
that it would not file a submssion.

On Decenber 8, 1971 the Anerican Train Dispatchers Association made
a subm ssion with respect to Caims V and V.

On Decenber 22, 1971 all parties affected were given until January
21, 1972 to supplenent their original submssions. M. C L. Dennis of the
B.R A C. requested an extension of time to February 22, 1972 to suppl enent
original subm ssions, which extension of time was granted by the Executive
Secretary, E. A Killeen.

Nei t her Managenent nor Labor, neither Carrier Menbers nor Organi za-
tion Menbers of the Third Division may entirely escape responsibility for
delays in the handling of this Docket before it was turned over to this Neu-
tral for panel discussion on November 9, 1972.

THE | SSUE NEVER RAISED I N PANEL DI SCUSSI ON

Al though this Docket was the subject of panel discussion on Novem=
ber 9, 1972, was rediscussed on August 30, 1973 and on March 13, 1974, the
Carrier Menmber present never uttered a single syllable or pointed to a single
docunent that woul d indicate the Organization was responsible for delays sub-
sequent to June 5, 1965. For the first tine there appears in the dissent
the allegation:

"No damages should be awarded for period clains
were hel d in abeyance at the instance of the
organi zation awaiting third party notice."

Wet her Monday morning quarterbacking has convinced the dissenters
that an ordinarily prudent Carrier Menber shoul d have made such an allegaticn
under the circunmstances in the discharge of the duty then resting upon him
| Leave for others to decide.
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Per haps the kindest thing that may be said about Carrier Menbers
di ssent is that deep down it is shallow.

As proof partial of this Referee's contention that the above=
ment i oned argument concerni ng damages was never raised during the panel dis-
cussion, | attach herewith, as Appendix A a copy of the Menorandum subnitted
by HF.M Braidwood, the first signatory on the dissent. Surely so concerned
a dissenter would have included such an argunent in his Menmorandumif it had
the inportance in his nmind that he places on it in dissent.

THE CYMBAL THAT | S ouT OF TUNE

After having arbitrated scores, yes, hundreds of cases, | have never
once, before this, filed a response to a dissent. However hot the issues,
most nenbers of arbitration boards respect and follow the traditions of civil-
ity, believing as they do that a namecalling Menber is no well-tuned cynbal
but a clanging rem nder of our need always to rise above the Level of the
brute.

VEA CULPA
In their dissent the Carrier Menbers correctly state the following:

"The case was. ..discussed in panel with the Neutra
on November9, 1972. On July 9, 1973 a proposed Award
was received, exactly eight nonths after the first dis-
cussi on

The case was re-discussed on August 30, 1973 with
the Neutral and the re-discussed proposed Award was received
January 16, 1974, four and one-half nonths after the re-dis=
cussion. On March 13, 1974, a second re-discussion of the
proposed Award was held with the Neutral and it was not unti
March 11, 1975 that we received the re-revised Award fromthe
Neutral. Approximately one year elapsed before we received
the present so-called Award.”

It is true that the case was first discussed in panel with this
Referee on Novenber 9, 1972, that it was re-argued tw ce and that a re=-
revised Award was submitted in March of 1975

It would not excuse the delay to point ouwthat the eight O ains
were initially argued by one Organization Menber and subsequently by another
with a significantly different approach to the O ains.

It would not excuse the delay to point out that the case involves
eight Cainms, involving seven different factual situations

It would not excuse the delay to point out that this Referee decided
one hundred eighty nine other arbitration cases and wote opinions with respect
to the same during the time period involved in handling this Docket.
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It would not excuse the delay in this case to point out that in
January of 1973 | was appointed to represent all of the electrical consumers
inthe State of Vermont in a case that has already resulted in three deci-
sions by the Vernont Supreme Court, is still in progress and is to be argued
further in that Court in the weeks ahead.

It would not excuse the delay between Novenber 9, 1972 and March
11, 1975 to point out that during this time period this Referee suffered a
conpressed fracture of the back, requiring himto be absolutely prone for
several days and in a full back brace for six nonths, that several nonths
Later he collapsed with an internal henorrhage, comng close to the point of
shock and regaining his strength only after many days of rest, that two of
the Referee's children underwent hospitalization and surgery during the period
of the delay and that the youngest child of the Referee, who was brain injured
in 1963, attenpted suicide over the loss of a girlfriend and nearly succeeded.

NO. ,.nome of these situations _totally excuses the delays of the
Referee but, to a person of nodest understanding, they mght constitute sone
small neasure of justification or explanation

CONCLUSI ON

For each of the dissenting Carrier Menbers | have but these parting
words: My your body and mnd be free of illness; may your home never be
struck by tragedy of any sort. And may no nan ever asperse your motives or
i npugn your integrity, as you have mine, by the use of the word "machiavelliar®
whi ch neans anong other things, "characterized by unscrupul ous cunning, decep-
tion, or dishonesty".

To paraphrase a former President, better the occasional faults of
a Board living in a spirit of charity than the consistent unkindnesses of one
frozen in the ice of its own indifference

Dated at Burlington, Vernont this 23rd day of June, 1975.

/s/ THOVAS L. HAYES
Ref er ee



. ( DOGKI NO. TE-16516
APPENDIX A w Y55

- WEAQRANDUM FOR REIBREE_HAYES

As to Jaim#1: As pointed out by the carrier, the
cloaing of ‘wialand Yark Station was handled in an orderly manner throug
aoplwcatlon to tre Board of Public Utility Commissioners of the State
of New Yersey and upon their authorization under the aw the Carrier
oroceeded with the necessary procedures under the agreement to
close or conbine a station. The employes were notified of imnsnding
hearings before the Board of Public utility Conmm ssion and entered
no protest,

Also as carrier states it has been repeatedly admtted
in conferences that there is no provision of the agreenent by wrich
employes could limt the carrier's right to abolish positions.

Rul e 15 covers the abolishing positions and carrierwas well within
its rights in doing so. hearings were held and the emczloyes were
cogni zant o: themand carrier conplied wth the agreonment. As stated
in Award No, 13222 (Referee :iayes):

"The agreenent between the parties, to the
effect that ti:e position occupied by #r. Lovely woul d
revert to its former status when he left it, did not
have ths consequence of' creating a position in perpetuity
and carrier was under no greater restriction to continue
that position when the work declined than it would have
been witn respect to any other position forwhtch there
was insufficient work."

Al'so attached, in this connection, are copies of other awards of
this Division with respect to Dualization,

As to Cains Nos. 2 and 3: The sane factual situation
is present in these clains as is present in daim#1. Also, in
Clains Hos. 2 end 3 the employves request the restoration of the
abol i shed position. This Board is not enpowered to restore positions
and this is covered in the awards covering this subject attached to
this nmenorandum

As to the procedural contentions of the organization:
The time limt provisions of the agreenent were foll owed by the
carrier and a proper denial was made at the lower levels. Sce
awvards attached to fhis nenorandumw th respect to reason givan for
deni al of clains. If it is found that a violation occurred at the
hi ghest | evel then the date of the denial letter of tine highest offic-v
woul d stop the carrier's liability arising out of its failure to
conply aith srticle Vv of the Avgust 21, 1954 Agreenent. See awards
¢~rering this mattor attached t0 this menorandum and ¥ational
«. utes Committee Lecision No. 16.




As to CaimNo. |V Carrier sets forth its zosition
on page 206 of its initial submission and al so on vapes 222 to
to 224 of its rebuttal. In addition to the awards-cited by the
carrier, attached to this memorandam under Title Ill are =aciitional
awar ds covering this subject, i.e., that where the Telegraohers!
Scope Rule is general, and in order to establish exclusive r ights
to particul ar work under that rule, the employes nust prove the
exi stence of a system-wide past practice of exclusive perfornmance.

_ In comnection with the procedural objections, your
attention is called to page 32 of the employes'exparte submission
wherein the eaployess thensel ves state:

_ "The CGeneral Chairman on June 28, 1962,
waived the tine [imt requirements of Rule 38 until
t he next conference was held."

so there was agreenent to extend the time limts. As previously
stated if it is found that.a violation occurzed at the hignest

| evel then the date of thedenial letter of the highest officer
stops the carrier's liability arising out of its failure to
conply with ths provisions of Article V of the Avzust 21, 1954
‘trooment, Based on the evidence before us in this record
viere IS no nerit to the claimand we woul d respectfully request -
that the claimon isnmerits be deni ed.

As to daimV As you know this is a third party case
and the Anerican Train D spatchers Association has filed a subm ssion
whi ch consists of 12 pages. ©n page 5 of its submi ssion the
President of the Train D spatchers states:

"On March 1st, 1940, the *Y¥S&W Rail road
established its own Chief D spatchers Ofice
and went on its own insofar as operation is
concerned. For about 10 years thereafter the
"Chief Dispatcher handled all Car Distributor
work on the property . . . ." (T.C.U. Exhibit
#5, page 1l).
“Car Distribution has always been handl ed
by the Chief D spatcher, who has been responsi-
ble for same." (Carrier's Ex Parte Subm ssion
“ page 8).
"All parties are so famliar with the
principle of' ebb-and-{low that we feel there is
NO necessityof burdening the record with the
nunerous decisions resulting therefrom. The viork
cane from the Chief Di.patcher - it flowed back
to him" (Carrier's reply to employes' exparte
submi ssion, page 4.)."

The carrier al SO sets forth its position on-page 207 of
its exnarte submission and on page 224 of its rebuttal.




CaimV continued,-

Again, as in the previous cascs, the date of
the denial letter of the highest officer would stop
the carrier's liability arising out of its failure to
conply with Article V. And, as to the nerits, we
respecfully submt that based on the record before
us there is.no nmerit to the claimand it should be deni ed.

Cl aim Vi

Again,' as to CdaimVl, this is a third party case
and the American Train D spatchers Associabtion has filed
a subm ssion covering this claim pages 6 through 12
of its subm ssion. The employes on page 10 of
their subm ssion state:

"It is the position of the ATDA that
t he gﬁfliances at Little Ferry det. and Ml e
Post are parts of the Carrier's CIC
installation.

“If this Board finds this to be true
it nust also find that opsration of the CTC machine
Is properly assigned to the train dispatchers,

i nasmuch as the nachine is located in the
train dispatcher's office at Paterson, New
Jersey.

The employes{train di spatchers) list a |large nunber
of awards on pape 11 of their subaission and state

that tho hol ding of such awards can be sumred up in
two paragraphs:

1 The wei ght of authority holds thrt the actusl
operation of a CTC control panel is not the
exclusive work of either train dispatchers or
tel egraphers = that if the control panel is
| ocated at a polnt where train dispatchers
are enployed it will be manned and operated by
train dispatchers, and if installed at a point
where train dispatchers are not enployed then
t he control panel may be operated by a telegra-

b phser, E}L"{_‘!

2 If the control panel is |located at a point other
t han one at which train dispatchers are enpl oyed
and it is operated by telerraphers, that opera-
tion is to be under the supervision and direc-
tiron of that traln dispstcher.

- e as

The carrier also sets forth its pesition on pages 206
and 20¢ of its exparte subnlssion and on page 224 of its
rebuttal .




JaimVI ~ continued -

Ths remarks made in connection with CaimV
as to the procedural contentions of the organization,
and as to m:rits of' the claim are applicable here.

Caim VI,

of
Carrier lists its statement/facts covering
this claimon page 210 of its ex parte subm ssion and
states as follows With respect to its position

"That the memor andum of agreenment was no
| onger effective with the abandonnment of the
territory enbraced thereby.

"That employes cannot claimthat th5.s is
any longer a vslid agreenent, any nore than
they could contend that with the disapﬁearance
of- all Positions within the scope of their

agreenent on a property that they still could .-

elffectively legislate on their own behal f.
"This 1s another case of an attenpt to

pl ace an undue burdon upon the conpany and

obtain remuneration for work not perforned."”

al so on Page 225 of its rebuttal statement it suns it
up.

~ Again the same remarks in connection wth
CaimV obtain here as to the procedural contentions
of the organization and as to the nerits of the
claim

CaimWViII

The carrier sets forth its Position on
Page 211 of its exparse subm ssion and on page 225
of its rebuttal




In summation: As to the merits, the clainms before
us here should be denied based on the record presented and
whi ch position has been upheld by nunerous awards of' this
Board, cooies of :which are before the neutral.

As to the procedural contentions: It is evident
fromthe record that carrier denied themat the | ower |evel
and if it is found that a vi-lation occurred at the highest
level then the carrier is only |liable for paynent fromthe
appeal to the highest officer until denial is nmade. Fron
the record before us the highest officer denied all clains
on June 2, 1965. Therefore, any liability aceruing to the
carrier is stopoed as of that date. As specifically
stated in¥DC Dscision Fo. 16, which is a decision by the
National disputes Comaittee established by nenorandum agree-
ment dated itay 31, 1963 to deci de di sputes involving
interpretation or application of certain stated provisions
of specified national nonoperating enpl oyee agreenents, -

"The National Disputes Conmmttee rules that..
receipt of' the carrier's denial letter dated
December 22, 1259 stopped the carrier's liability
arising out of its failure to conply with Article
v of the Awvzust 21, 1954 Agreenent.”

This is the situation obtaining in the case before us.

H, ¥, i, Braidwood
Carrier “ecmbet



