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THIRD DIVISION Docket Number MW-20712

Irwin M. Lieberman, Referee

PARPIES TO DISPUTE:
(Brotherhood of Maintenance of Way Fmployes
(
(The Akron, Canton and Youngstown Railroad Company

STATEMENT OF CLnIM: Claim of the System Connnittae of the Brotherhood that:

(1) The Agreemu& WJ~ violated when the three positions of
Track Patrol Foreman with headquarters respectively at Bluffton, New Wash-
ington and Nrdina were abolished efiect:ve 4:00 P.M., Friday, December 15,
1972.

(2) The Agreement was furti& viol;ted when the duties and work
of the aforesaid positions was thereafter assigned to and performed by other
than Track Patrol Foremen.

(3) Messrs. L. C. Druckhiller, George Shepherd and N. S. Berentz
each be reimbursed for the monetary loss suffered from the date of abolish-
ment of their positions of Track Patr31 Foreman until the date they are re-
turned to positions of Track Patrol Foreman,

OPINlG~ .>F %&?a: Petitioner rxtends that the Agreement was violated by
Carrier unilaterally abrll;hing three positions of Track

Patrol Fxeman on December 15, 1972; it is ,Illeged that the Agreement was
fucthcr violated vhen the duties of the Track Pat%1 Foremen were thereafter
assigned tu an Assistant Roadmaster,  a non-..x.tract employe. It is also
claixcd that the Agreement was abrogated in vi.ol.atLon of the Railway Labor
Act: by t?e abolition of the positions.

T1.e hi&dry of the posi'.ions in question is not germane to the
dispbtv erxpt tha. Carrier decided it ('ill not wish to continue the three
positior.: y..hich iw heen otablisk=d I;- an &grwment dated April 22, 1969.
Carrier ~ldmits tha'~ iL appointed 2'7 ~x:'~st??:". badraster, coincident with
the abcl~:tic.> r:f tile j;bs herein, fcr .:he +;pose of compliance with F.R.A.
rules requiring certain track inspections, reports etc. By agreement with
the Organization, d&Ted May 1, 1973, t.4c pcnltlan of Track Inspector was
es&abli?hed to perfo.;n all :he r.-q'~:rsd trazk inspections and reports and
the Assistan: Rcadrnaster positFon was aocl:shed, Carrier insists that no
war's performed 1) the Trxk Prtrol ‘oremen  was required of the Assistant
Roadaster (0: the Trayk Tnspeztor ?u'sequ,,qtly) and all such work was
reiuzred to tka EC-.~~,XI g3;lgs.

:_2-twns z;;2s ;!.: i .-r *r;er cgccelled or abrogated the Agree-
ment r:: April 22, 1469 by a>oiis:.-?? 'he p.< :itions and redistributing the
work ;t hncl ?srecJ to have performs : I:y th.: Track Patrol Foreman; it is
aaserteu tl.;: sue:. action could only take ,jlxe afwr negotiation and mutual
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agreement. It must be noted, however, that there is nothing in the
record of this case to indicate that the Agreement was cancelled or abro-
gated in the first instance. The record shows only that the three posi-
tions were abolished as indicated above. If the Organization's position
on this issue were sustained, it would mean that Carrier could never
abolish a job without cancelling the Agreement: obviously this would be
unsound and contrary to the terms of the Agreement. Ilule 5 (c) specifi-
cally provides for reductions in force, and the abolishment of the three
jobs herein was accomplished in conformity to the provisions of that rule.

Petitioner argues that the work in question cannot be removed
from the scope of the Agreement without negotiation and cites a series of
Awards in support of this proposition. The thrust of these citations is
well expressed in Award 10871:

"It Cannot be disputed that the pri..ary purpose of
a cYllcctive bargaining agrrc?ncllt  is to preserve to
the OrganisaLion and its n.e!:lb::rs  thti positions and
work of the particular craft involve1 and this Board
is conrnitE--d to the priu-iple that "he work of posi-
tions covered by an Agreemer.t belongs to employes
subject to that Agreement and may not properly be
performed by employes of another crcft."

We certainly find no fault in that reasoning (see also Awards 1296,
3606, 23358 and many others). However, on numerous occasions the Board has
also held that management has the inherent ri&t, 21 the absence of legal
or contractual prohibitions, to abolish or rearrange the work of positions
(Awards 13933, 14738, 9806, 14493, 20?5f, et al): there are no Agreement
restrictions in this dispute. We then rust come to the argument of the
Organization that the work in question was assigned to the Assistant goad-
master, who was not covered by the Agrecpent. In spite of the repeated
assertion by the Organization, what :P ?lai.nly needed to establish the valid-
ity of the contention, is evidence: however, the record is barren of any
procf to substantla,e the allegation in the face of Carrier's denials. We
must c )-:'ud? theretore, tliat t;w jcbe >-pro rl,Jlishrd in conformity with the
Agreexzt and that 'he work was retu-n& to .ha section gangs since 110 evi-
dence to the contrary waj presented, htir ~~1 s reason the claim must be denied.

FINDINGS; The Third Division of the f.,l.:L*stmrYc  Board, upon the whole record
and all -he evidence, finus :nd Ls.ds:

That thz parties waived oral hearing;
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That the Carrier and the Bmployes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD

&I&&&

By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 16th day of May 1975.


