NATI ONAL RAILROAD ADJUSTNMENT BOARD
Award Nunmber 20742
TH RD DI VI SION Docket Number CL-20556

Jospeh A Sickles, Referee
Brot herhood of Railway, Airline and Steanship

A erks, Freight Handlers, Express and
St ati on Employes

(

(
PARTIES TO DI SPUTE: (

(CGeorge P. Baker, Richard C. Bond, and Jervis Langdon,

( Jr., Trustees of the Property of

( Penn Central Transportation Conpany, Debtor
STATEMENT OF CLAIM O ai mof the System Committee of the Brotherhood

(GL-7442) that:

(a) The Carrier violated the Rules Agreenent, effective February
1, 1968, particularly Rule 6-A-1, when it assessed discipline of 15 days
suspension on D. L. Sims, Ticket Clerk, 30th Street Station, Philadel phia,
Pa., Eastern Region, Philadel phia D vision.

(b) aimant D. L. Ssim's record be cleared of the charges brought
agai nst himon Decenber 14, 1972.

OPI NI ON _OF BOARD: Claimant was instructed to report for an investigation
concerning reporting late for work on Novenber 16 and

Decenber 12, 1972.

Subsequent to the investigation, Caimnt was advised that he was
suspended for fifteen (15) days. During the appellate process, the discipline
was reduced to a fifteen (15) day record suspension.

Caimant has urged, on the property and to this Board, a number of
procedural objections to the manner in which the investigation was conducted.
These objections appear to us to be well-founded. For instance, follow ng
an objection by Gaimnt's representative, dealing with the Hearing Officer
delaying the investigation, the Hearing Oficer stated:

"The presence of a representative at the investigation
is only to insure that the enployee's rights are not
violated. The representative has no right of crosse
exam nation and may be permtted to participate only
to the extent deened necessary to properly devel op
the facts."

The representative replied:
"Right, this is what | amdoing. |f you wish nme to

sit here quietly and let me watch you persecute this
man, be my guest. It is ny objection that this
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"investigation is not being conducted in a fair and
i mpartial manner."

The above cited exchange occurred shortly after the Hearing
O ficer advised O ainant:

"Do you understand that you will be expected to be
present during the entire investigation and that you
and your representative may question any wtness who
my testify?"

W feel that the follow ng excerpt from Award 18963 is pertinent
to this dispute:

" ..we feel that Carrier's actions in restricting the
cross-examnation of Carrier's wtnesses by O ai mant

as well as the restriction placed on the testimony of
Caimant and the introduction of exhibits, all as set
forth aforesaid, prevented O ainmant from receiving a
fair and inpartial hearing, and we will sustain the

claim"

The Board concl udes that the Conducting Officer unduly restrictec
the representative in the presentation of his case in the Cainmant's defense,
Accordingly, we will sustain the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enmployes within the meaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was viol at ed.

A WA RD

C ai m sust ai ned.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: CW'

Executive Secretary

Dated at Chicago, Illinois, this 30th day of  ny 1975.



