NATIONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20744
THRD DVISION Docket Number CL-20619

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and Steanship
( Gerks, Freight Handlers, Express and
( Station Employes

PARTIES TO DI SPUTE: (

(

Ceorge P. Baker, Richard C. Bond, and Jervis Lang-
don, Jr., Trustees of the Property of
Penn Central Transportation Conpany, Debtor

(
(

STATEMENT OF CGLAIM_ O ai mof the System Committee Of the Brotherhood
(Q@.-7478) that:

1. Carrier violated the Agreement between the parties when it
arbitrarily, capriciously, and in abuse of discretion, dismssed and term
inated the services of Arthur Gaham Station Porter, Penn Station, New
York, N.Y.

2. Carrier shall be required, as a result, to restore all of
Claimant's rights, clear his record of the alleged offense and conpensate
him for any wage |oss suffered.

OPINLON_OF BQOARD: The Caimant has raised certain objections concerning

the conduct of the hearing. Qur review of the record
fails to demonstrate any procedural deficiencies which would preclude the
Board fromissuing a decision on the nerits of the dispute.

Caimant was notified to attend a trial concerning allegations
of failure to attach identification checks to two (2) bags, and failure
to remt nmoney to Carrier concerning said bags, as well as general allega-
tions of inproper preparation of remttance records.

Subsequent to trial, Caimnt was dismssed from service.

The Organization notes that the notice of disciplinary action
recites the fact that "Previous Discipline Record Taken Into Consideration”,
but the record fails to disclose that record. The Organization did not
chall enge the past record while the matter was under review on the property.
In an appropriate case, the exact past record coul d be quite pertinent to the
Board as it relates to the arbitrary or capricious nature of the quantum of
puni shment inposed. But, for reasons stated below, the exact nature of the
Caimant's past record is not crucial to this deternination.

The evidence shows that on the day in question, Caimant (enployed
as a station porter) assisted two (2) incognito detective operators with
their luggage. Although there were six (6) pieces of luggage, Caimant only
tagged four (4) pieces. Upon delivery of the bags to the train, he collected

the standard amount for all six bags.
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C ai mant sought to explain the problems of the day and the
di screpancies by stating that he sold the wong bundle of checks and
did not notice that fact until the end of the day. The Cainmant's
explanation of his attenpt to rectify his mstake strongly suggests
an attenpt to evade detection, where, a direct explanation of the
m stake to his Supervisor would have been a nuch easier path to follow.
See Award 20292:

"It has long been held in this and in other
foruma, that a trier of fact is not limted to excul -
patory statements by one charged with an offense, and
need not accept the individual's testinony of intent
where his actions are to the contrary. Individuals are
presumed to intend the natural and |ogical consequences
of their actions, and an individual's intent may be
reasonably inferred from outward manifestations and
activities."

Al'though Carrier could not produce a signed document show ng
Caimnt's receipt of the Septenmber 12, 1972 regulations, O aimant had
been enpl oyed as a station porter for more than five (5) nonths and woul d
have trained under an experienced enployee. W cannot presune that he was
not aware of basic procedures concerning baggage checking and remttance
of appropriate nonies.

Wiile there could be sone question concerning certain remttance
fornms, wefeel that Carrier has presented substantial evidence to establish
that Caimant engaged in a dishonest act.

W are not unmndful of the small dollar value involved. However
di shonesty must be considered as a serious offense and this Board has re-
fused to reinstate enpl oyees who have m sappropriated itens of small val ue
See Awards 19929 and 20003.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934:

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
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That the Agreenment was not viol ated.

AWARD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
msnw
Executive Secretary

Dated at Chicago, Illinois, this  30th day of May 1975.



