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NATI ONAL RAIL.ROAD ADJUSTMENT BOARD
Award Nunber 20787
TH RD DI VI SI ON Docket Number CL-20729

Francis X. Quinn, Ref er ee

(Brotherhood of Railway, Airline and Steanship Cerks,
. ( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: (
(Misscuri Pacific Railroad Conpany

STATEMENT OF CLAIM O aim of the System Cormittee of the Brotherhood
(G- 7565) that:

1. Carrier violated Rules 7, 16 and related rules of the Cerks'
Agreement when it arbitrarily and capriciously refused to assign Ms. Jo
Ann Eiben to the position of Typist = Dictaphone Cperator No. 501, in lieu
of junior employe, in the office of General Freight C aim Agent, Palestine,
Texas (Carrier's File 280-752).

2. Carrier shall now be required to conpensate Mrs. Ei ben eight
hours' pay at the rate applicable to the position of Typist-Dictaphone
Qperator No. 501, beginning Wednesday, January 24, 1973, and continuing
each subsequent work day, Mnday through Friday, in addition to any other
conmpensation earned or received, until the violation is corrected by
assigning Ms. Eiben to the aforenentioned position.

OPI NI ON OF BoARD: This Board has consistently held that it is the Car-
rier's prerogative to determne the fitness and ability

of its employes for positions and that the Carrier is not obligated to

give an enployee a trial on a position when it is obvious that he/she is

| acking in the necessary qualifications.

A solution to the problemraised by the parties was adequately
dealt with by Emergency Board 186 when it addressed itself to the need
of developing a retraining program "Since it is always nore costly, per-
sonal |y, socially and economcally to maintain people in idleness, an
active affirmative job stabilization and retraining policy committee shoul d
meet regularly with specific action objectives." Such a program woul denabl e
employees t 0 devel op necessary qualifications.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute

are respectively Carrier and Employes wWithin the neaning of the Railway
Labor Act, as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WARD
( ai m deni ed.
NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
ATTEST: [

Executive Secretary

Dated at Chicago, Illinois, this 3Lst day of July 1975.
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DISSENT OF LABOR MEMEER
| N AwARDS 20787 and 20788 (Docket s CL~20729
and CL-20758 — Referee Quinn)

I't is inconceivable that the majority herein woul d revert to
language of an Erergency Board est abl i shed under Section 10 of the
Railway Labor Act, as amended, to deny a clai mof an employe(s)
submtted to the Adjustment Board under Section 3 of the Railway
Laber Act, as amended.

The claimant{s) herein did set forth a full statenent of the
facts and al | supporting data bearing upon the di spute(s). Such
facts ﬁpparently nave been completely ignored by t he majority; since
in liewof rendezing a decision based thereon, a portion of an
Emergency Board report i s quoted in defense of the denial awards.
It 1's to be noted that the Emergency Board report i s a recommendaticn
whi ch concerns a particular dispute and that dispute only--a dispute
whi ch was never rentioned or rai sed during the handlins by the parties;
which to this date has not resulted in an Agreement; and which, noreover,
deal s with job stebilization and retraining and has rio hearing on the
di spute(s) here. Further, it is evident that the rights of the claim
ant (s) under an Azresment whi ch has been in effect for years %specifically,
Rul es 4 and 7, which entitle the employe(s) t0o promotion and 30 days in
which to qualify), have been denied.

These Awards are in pal pable error, and the mgjority have evaded
the responsibility of this Board to apply the clear provisions of the
Agreenent. In view thereof, | dissent.

A /'

LA N

> L2 leC it
Gérald Toppen
Labor Member (/%

August 28, 1975



DI SSENT OF LABCR MEMEER
TN AWARDS 20787 and 20788 ( Dockets CL-20729
and a-20768 - Referee Quinn)

It is inconceivable that the majority herein would revert to
lanmuage of amEnergency Board establ i shed under Section 10 of the
Rai | way Labor Act, as amended, to deny a claimof an employe(s)
suwbmitted t 0 the Adjustment Board under Section 3 of the Ratlway
Labor Act, as mended.

The claimant(s) herein did set forth a ful1l statement of the
facts and al|l supporting data bearing upon the dispute(s). Such
facts apparent|y have been completely ignored by the majority; since
inlieu of rendering a. decision based thereon, a portion of an
Emergency Foard report is quoted in defense of the denial awards.
It isto be noted that the Fmerpency Board report i S arecommendation
whi ch concerns a particular dispute and that di spute onl y--a dispute
whi ch was never mentioned On raised durins the handling by the parties;
which to this date has not resulted in an Agreerent; and which, nor eover,
deal s with j Ob stzbilization and retrainins and has no bearing on the
dispute(s)here. Turther, Lt is evident that the rights of the claim-
ant(s) under an Acreement Which has been in effect for years (specifically,
Rules 4 and 7, vhich entitle the employe(s) t0 promotion and 30 days in
which to qualify), have been denied.

These Awards are in pal pable error, ardthe najority have evaded

the responsibility of this Board to apply the clear provisions of the
Agreement. In view thereof, | dissent.

Cy ,/ )
Gérald Toppen /

Labor Menber

August 28, 1975



