NATI ONAL RAI LRCAD AnJusT™ENT BOARD
Awar d Number 20795
TRIRD DI VI SI ON Docket Number TE=-6800

Frederick R Blackwell, Referee

(Brot herhood of Railway, Airline and Steanship O erks

( Freight Handl ers, Express and Station Employes

( (Formerly The Order of Railroad Tel egraphers)
PARTIES TO DI SPUTE: ¢

(Uni on Pacific Railread Conpany

( (Sout h-central Jistrict)

STATEMENT OF CLAIM O aimof The Order of Railroad Tel egraphers om the
Uni on Pacific Railroad, South-Central and Northwestezn

Districts, that

(a) The Carrier has viclated and continues to violate the agree-
ment between the parties signatory thereto, when it requires or permts em
ployes not covered by said agreenent to "handle" train orders at st End
Yard Office, Lzs Vegas, Nevada, and

(b) that the Carrier has violated amd continues to violate the
agreement when it requires or permts other thanm those covered by said
agreement t 0 operate printing and/ or mechanical tel egraph machines used in
the transm ssion or reception of nmessages and reports of record, amd/or to
perforate tape or cards as a function in the transmission or reception of
nezsages and reports of record at the Wst End Yard Office, Las Vegas,Nevada
an

(c) that for such violations the Carrier shall conpensate the
senior idl e employe or employes covered by the Tel egraphers' Agreenent for
the equivalent of a day's pay for each e-hour shift, both day and night,
since August 25, 1952, the date on which the new yard office at Las Vegas
Tas ?Iaced in sexrvice, at the telegraphers' rate applicable to that particu-

ar location

OPI N ON_OF BOARD: DECI SI ON

The claimwill be denied, because it is not supported by the record
BACKGROUND

The claimin this case, Decket TE-6800, arose in Cctober 1952 when
the Order of Railroad Tel egraphers asserted that some of the work of opera-
ting newy installed IBM equi pnment at Las Vegas, Nevada, belonged to enployees
represented by the Tel egraphers and that the Tel egraphers' Agreement had been
viol ated by the Carrier's assignment of such work to enpl oyees represented by
the Brotherhood of Railway and Steamship Cl erks, Freight Handl ers, Express and
StationEmployeg, A simlar claimin Docket TE-6799, involving |BM equi prent
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at Salt Lake City, UWah, was handled on the property as a conpanion

claim but, after the clains reached the National Railroad Adjustnent

Board, the clains were handl ed separately. The claim involving the opera-
tion of the equipment at Salt Lake City was denied in Award No. 8656, ren-
dered on January 12, 1959, on the ground that the commmications work pre-
viously performed by Tel egraphers was not being perforned by other enployees,
but rather, was being performed by the automatic operation of the IBM equip-
meat, In contrast, the.claim involving the operation of the equi pnent at
Las Vegas was sustained in Award No. 9988, rendered on July 14, 1961 om the
ground that the operation of the |BMteletpye transmtting printer and re-
ceiving printer was work covered by the Tel egraphers' Agreenent. The effect
of this latter Award was to give to the Tel egraphers gome Of the M work at
Las Vegasthen performed by the Gerks, as well as to require the Carrier to
conpensate the Telegraphers for the accumulated |oss of work due to the pre-
ceding performance of such work by the Cerks

The Tel egraphers filed an action to enforce Award No. 9988 in the
United States District Court, Denver, Colorado, which action was resisted by
Carrier on the ground, inter alia, that an indispensable party, the O erks,
had not been joined inthe action. This ground was found valid by the Court
which granted the Carrier's motion to dismss on "the ground of failure to
join indispensable parties." The court gave the Tel egraphers 30 days to file
an anended conpl ai nt making the Clerks a party defendant to the action, and
also ordered that failure to file such amended conplaint would result, upon
ex parte application of the Carrier, in the court ordering the entry of a
final judgmentof dismissal. The Order of Railroad Tel egraphers v. Union
Pacific Railroad Company, U. S. District Court, Denver, Colorado, 231 F. Supp
33 (July 27, 1964).

The Tel egraphers' indispositionto file an amended conpl aint resulted
inadistrict court judgment of dismigsal With prejudice, which judgnent was
appeal ed to the United States Court of Appeals for the Tenth Grcuit. The
Appeal s Court affirmed the District Court's disposition of the case, noting
that the record was too inconplete for the courts to make a decision due to the
Cerks not having been a party to the Board proceeding which resulted in Award
No. 9988. The Order of Railroad Tel egraphers v. Union Pacific Railroad Conpany,
u. s. ct. Apls., 10th Grcuit, 349 F. 2d. 408 (Cctober 8, 1965.)

The decision of the Tenth Grcuit Court of Appeals was the subject
of a grant of certiorari by the U S. Suprene Court which was considered in

Transportation=Communication Enpl oyees Unjon v, Union Pacific Railroad Com-
pany, 385 U S. 157, 87 S. Ct. 369 (1966). There the Supreme Court said

" .. W granted certiorari in order to settle the
doubts about whether the Adjustnent Board nat
exercise its exclusive jurisdiction to settle dis-
putes like this in a single proceeding with al

di sputant unions present. . . . e hold that it nust."
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In connection with this ruling, the SupremeCourt gave the follow ng

specific directions for further proceedings in the action involving enforce-
ment of Award No. 9988.

"We affirmthe judgmemt of the Court of Appeals

in holding that the clerks' union should be a
party before the Board and the courts to this

| abor di spute overjob assigmmenta for itsS mem=
bers. The cause should be r-ded to the Dis-
trict Court with directions to remand this case

to the Board. The Board should be directed to
give once again the clerk's union an opportunity
to be heard, and, whether or not the clerk's union
accepts this opportunity, to resolve this entire
di spute upon consideration not only of the con-
tract between the railroad and the telegraphers,
but "in the light of * * * (contracts) between

the railroad" and any other union "involved in
the overall dispute, and upon consideration of 'evidence
as to usage, practice and custom pertinent

to all these agreements. The Board's order, based
upon such thorough consideration after giving

the clerks' union a chance to be heard, will then
be enforceable by the courts.”

FRESENT STATUS AND NATUME OF CASE
Fol | owi ng the remand directive by the U S. Supreme Court,the

Thixrd D vision, NRAB, issued a Third Party Notice to the Clerks' Organiza-
tiononNovenber 16, 1971. Thereafter, under date of November 26, 1971, the
Cerks filed with this Board a Subm ssion opposing the Tel egrapher claimin-
vol ved in Award No. 9988 (record page 3544, Docket TE-6800); and on December
18, 1974 the Cerks participated with the Tel egraphers and the Carrier in
oral argument on the claim before the Third Division with the herein Referee
participating as Neutral Menber of the Board. Thus the dispute now before
this Board conformes with the directive of the U S. Suprene Court in Trans=

portation=-Communication Fmployees Union that the Cerks once again be given
an opportunity to be heard on the Tel egraphers' claim against the Carrier.

The statement of claim consisting of parts (a), (b), and (c), now
before the Board is the identical claimconsidered by the Board in 1961 in
Award No. 9988. Howevex,during the Decenber 18, 1974 oral argument on the
claim all parties agreed that part (a) of the claimis not involved in
this proceeding because such part was finally adjudicated by Award No.

9988 and was not brought into question by the subsequent court litigation
on that Award. Accordingly, the statement of claimto be considered in
this proceeding, consistingof parts (b) and (c) of the original claim

is as follows:
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"(b) that the Carrier has violated and continues to
violate the agreenent when it requires or permts other
than those covered by said agreenent to operate print-
ing and/or mnechanical telegraph machines used in the
transm ssion or reception of nessages and reports of
record, and/or to perforate tape or cards as a function
in the transmssion or reception of nessages and reports
of record at the West End Yard Ofice, Las Vegas, Nevada,
and

(e) that for such violations the Carrier shall conpen-
sate the senior idl e employe Or employes covered by the
Tel egraphers' Agreement for the equivalent of a day's
pay for each 8=hour shift, both day and night, since
August 25, 1952, the date on which the new yard office
at Las Vegas was placed in service, at the telegraphers
rate applicable to that particular location."

The Tel egraphers and the Clarks have merged i nto t he same Organiza-
tion subsequent to the filing of the original claim but this does not have
any significance in the resolution of the claim

ABSTRACT OF DOCKET TE- 6800

Mre than twenty-two (22) years have passed since the subnission
to this Board o the Telegraphers' My 5, 1953 Notice of Intention to file an
EX Parte Submission on the claimin Docket TE-6800. The record in this case
now consi sts of 391 pages, not counting the previously nentioned opinions of
the U S. District Court, the Tenth Circuit Court of Appeals, and the U S
supreme Couxrt., The record in Docket No. 6799, consisting of 304 pages, has
al so been wade a part of the consideration of the e¢latim in Docket TB-6800.

The pertinent docket entries in this case are as follows:

October 20. 1952:  Tel egraphers presented on the property
the claim enbraced by parts (b)and(c) of the instant claim
Letter of General Chairman A.8. Herrera to Assistant to Vice
President F. C. Wod. (Record page (Rp.) 43.)

November 6. 1952: Discussion of the eclaim in conference on
the property. (Rp., 48,)

November 10. 1952; Carrier made final denial of claim on the
property, Letter of Assistant to Vice President F. C. Wod to

Gene:zal Chairman A. S. Herrera, (Rp. 114.)
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Novermber 2.1. 1952: Tel egraphers' notice to Carrier that denial
deci sion was not satisfactory acd that claimwould be further
progressed under the Railway Labor Act. (Rp, 114.)

May 5 1953: Tel egraphers' Notice to Third Division,NRAB, Of
I'ntention to file an Ex Parte Submi ssion. (Rp, 1.)

May 29. 1953: Date of Tel egrapher's' Ex Parte Submi ssion.
(Bp. 3,)

Qctober 5. 1953; Date of Carrier's Ex Parte Subm ssion. (Rp. 69.)

My 3, 1956: Date of Telegraphers' reply to Carrier Submission
dated October 5, 1953. (Rp. 125.)

June 6. 1956: Hearing on TE-6800 before Third Division, NBAB
(Bp. 177.)

June 6. 1956: Date of Carrier's Second Subm ssion and Answer
fo the Oganizations Ex Parte Subnission. (Rp, 135.)

July 25. 1956: Date of Enployees' Answer to the Second Sub-
mssion of the Carrier dated June 6, 1956. (Rp. 178.)

August 6. 1956: Date of Carrier's Third Submission and Carrier's
Reply to Organizations Statenent at Hearing. (B®p, 188.)

January 15 1957: Carrier's Fourth Subm ssion and Carrier's Reply
to Organization's Third Subm ssion dated July 25, 1956. (Rp, 210.)

April 11, 1961: Hearing on Docket TE-6800 before Third D vision,
NBRAB. (Bp. 235.)

July 14 1961: Award No. 9988 adopted by Third Division, NRAB,
Chicago, Illinois to resolve claimin Docket TE-6800, Referee
Thomas C. Begley, serving as Neutral Menber of Board. (Rp. 254.)

July 27. 1964: Oder of US. District Court, Denver,
Col orado, dismssing telegraphers' action to enforce
Award No. 9988. Order of Railroad Tel egraphers' Union
v. Union Pacific Railroad Company, 231 F,Supp. 33.

October 8. 1965: Decision of the U S. Court of Appeals,
Tenth Grcuit, affirmng District Court Order of July

27, 1974. Oder of Railroad Tel egraphers v. Union Pacific
Rai | road Company, 349 F. 2d 408.
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Decenmber 5. 1966: Decision of U S. Supreme Court affirmng
Court of Appeals decision of Cctober 8, 1965, and renanding

Tel egraphers' enforcenent action to District Court with di-
rections to remand t0 the NRAB. Transportation~Commmication
Employees Uni on v, Union Pacific Railroad Conpany, 385 U'S. 1032,
a7s. CG. 737.

Novenber 16. 1971: Third Party Notice issued to the Brotherhood
of Railway, Airline & Steamship Clerks by Third Division, NRAB,
(Bp. 350.)

November 26,1971: Date of Submission by Cderk's Oganization.
(Bp. 354A.)

January 5. 1972:. Hearing on Docket TE-6800 before Third Division,
NRAB, (Rp. 355.)

January 27 1972; Date of Tel egraphers' Subm ssion in responase tO
Cerks' Submission dated Nwember 26, 1971. (Rp., 357.)

February 23. 1972: Date of Carrier's Response to Subm ssion
filed by the Cerks' Oganization. (Rp. 359.)

Decenber 18. 1974; Hearing on Docket TB-6800 before the Third
Division, NBAB, with the herein Referee, Red Bl ackwel |, serving
as Neutral Member of Board. (Rp. 388.) Appearances: For Tele-
graphers, Mr.D. A.Bobo, International Vice Presidemt, FOr
Cerks, Messrs. Paul J. Meir, Ceneral Chairman - Lines Wst and
W E. Grandlund, General Chairman - Lines East. For Carrier,
Messrs. Aldom Lott, Director Labor Relatioms = South Central

District and H Lustgartenm,Jr., Assistant General Solicitor.

STATEMENT OF FACTS

Prior to Cctober 1952, a variety of reports and records involved in
the Carrier's operations of its freight yard at Las Vegas, Nevada, were pre-
pared and handled by clerical enployees. Wen such reports and records were
required to be transmtted to another point on the Carrier's line, the trans=-
mittal or commnication work arising therefromwas perforned by Telegrapher
enpl oyees.  Thus, the preparation of reports and records by conpiling, writing,
typing, etc., was work perforned by clerks and the communication of same be-
tween points by telegraph, teletype, or telephone, was work performed by
t el egraphers.

In or about Cctober 1952, the Carrier installed in its Wst-End Yard
Ofice, Las Vegas, Nevada, a complex of IBM equi pment for the purpose of auto=
mating a substantial portion of the manual work involved in the preparation of
records amd the commmication of records. This equipment, at one stage of the
preparation and commmication process, has the capacity to print a copy of
desired information for local in-office use while concurrently transmtting
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the same information to a distant point where another |IBM machine prints a
copy of the information for use there. The converse of this capacity also
obtains, in that a receiving machine at Las Vegas can produce a print-out
of information which oxiginatesat a distant point for use there and for
transmttal to Las Vegas. Because of the equipnent's capacity to transmt
and receive information in this manmer, the Tel egraphers say that their
Scope Rule was viol ated when the Carrier assigned clerical enpl oyees to
operate the transmtting and receiving units of the equipment.

The equipnent in question consists of seven different types of
machines, if the teletype receiving printer and teletype transmtter are
considered as the sanme type of machine. The number of each type of nmachine
used at Las Vegas, and the descriptive name of each type, is as follows:

(1) One I BM Al phabetical KeyPunch Machine
(2 Two |IBM Tape Controlled Card Punch Machines
(3) Two IBM Card Controlled Tape Machines
(4) One 1BM Sorter Machine
(5) One Al phabetical Accounting Mchine
(6) One IBM Al phabetical Interpreter
(7) Two Tel etype Receiving Printers and One
Tel etype Transmitter

The operations and functions of this equipment are not in dispute
for the parties agreed inthe Decenber 18, 1974 hearing to take as accurate
the factual description of such operations which is set out at pages 26-28 of
Award No. 9988. Wth the exception of the al phabetization used for conven~
ience t0 designate the paragraphs in item7 hereinafter, thatdescription
as found verbatimin Award No. 9988 now fol | ows.

(1) ONE IBM ALPHABETICAL KEY PUNCH MACHINE

These machines punch holes in acard to correspond
with information to be used by associated equipnment
to achieve various results in subsequent operations.

The holes are cut by the machi ne manual Iy, by an opera-
tor wing a keyboard simlar to a typewriter keyboard.

The work performed by the key punch operator is the sanme
as the work performed bya typist, except that where the
typist produces the information on a typewitten page,
the key punch operator transfers the information to a
punched card.

The operation of the al phabetical key punch is a manual
operation; that is to say, the result achieved by the
machine, i.e., a punched card, occurs as a result of man-
i pulation of the device by human hands.
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(2) TWO IBM TAPE CONTROLLED CARD PUNCH MACHINES

Thi s machi ne produces the same reswlt as the al phabetica
kay punch, i.e. a punched card containing certain information

The machine is activated by electrical inmpulse froma series
of codes on a punched tape. Whenthetapeis fed into the
machine it autonmatical |y punches cards t 0 correspond Wi th t he
information on the tape.

The tape controlled card punch machine differs from the

al phabetical key punch in the respeet that its operation
Is conpletely automatic.

(3) TWO IBM CARD CONTROLLED TAPE MACHINES

This machi ne using punch cards punches the tape referred
to in (2) above.

The punched cards are placed in the machine and the switch
turned on, The cards then feed automatically through the
machi ne, producing the punched tape.

The machine is conpletely automatic == the result which it
achieves requires no humamn activation; it occurs entirely as

a result of electrical inpulse induced by holes in the punched
cards

(4) ONE | BM SORTER MACHINE

The function of this machine is to segregate the punched

cards into different classifications so that the inforna-
tiondesired may be secured by inserting the cards in any
particul ar classification into some ot her machine.

The sorting technique isautomatic. It makes possible the
immediate grouping and listing of cars by railroad, by type,
by series, etc.

(5) ONE ALPHABETICAL ACCOUNTING MACHINE

Thi s machine, in the same manner as the otheragis conpletely
automatic and is activated by punched cards. When t he
punched cards feed through the nachine, the information rep-
;esented by the holes punched in the cards is printed on a
orm
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The machine is used primarily for conpiling the wheel re-

port, formerly typewritten; al t hough by changi ng the panel,

switch lists, lists of certain types of cars handled or any specia
report required by the conpany covering car handling may be
secured

(6) ONE IBM ALPHABETICAL INTERPRETER

Since it would be inpractical for the employea engaged in
the car handling processes to interpret the information on
the cards nerely fromthe holes punched, the cards are fed
through the "interpreter.” The result is the printing across
the top of the cards of the information represented by the
hol es in the cards.

This machine is automatic im operation

(7) TELETYPE MACHI NES

(a) This auxiliary equipnent functions conpletely
automatically in conjunction with the car handling
system For the receipt and distribution of informa-
tion used in the car record processes, two teletype re-
ceiving printers and one teletype transmtter have been
installed adjacent to the Car Record Bureau. Attached
to the receiving printers are two teletype reperforators.

(b) The teletype receiving printer isactivated by
electrical inpulse inposed automatically at sone distant
point. At the receiving point it produces information on

a printed page. Using the same i npul ses, and sinul taneously
to the printing of the information on paper, the reperforator
punches a tape on whi ch information corresponding to that
showm on the printed page i s reproduced.

(c) The tape produced by the reperforator is then used
to produce punched cards by the process described in
Item (2) above.

(d) The teletype transnitters operate in the same manner

The tape produced el ectrically from cards by the process
described in Item (3) is inserted in the teletype transnitter.
El ectrical inpulses imposed by the code on the tape activate
the tel etype transmitter. The machine produces a printed
copy of the information contained on the tape and at the same
time reproduces the same information On a receiver at sone

di stant point.

(e) A reperforator at the distant point of reception duplicates
the information on atape and the entire procedure isrepeated.
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POSI TI ON OF THE PASTI ES

The Tel egraphers Scope Rule refers to the positions of "teletype
operators" and "printer operators,” and ewventhough the Rule does not invest
the Tel egraphers with the exclusive right to performthe work of such posi-
tions, the Tel egraphers' Organization states that "by virtue of history,
practice and contract the operation of any machi ne which Leads to and cm
pletes a communication of record, is telegraph operationand that such opera-
tion is covered by the Tel egraphers' Agreenent." In support of this position,
the Tel egraphers contend that throughout the devel opnents in communications
technol ogy, fromthe early Mrse instrunents to today's nore sophisticated
instruments, this Board has supported the notion that the Tel egraphers' Scope
Rule follows the work or function of commnicating, | n whatever improved Ne-
chanical device it may be found. Award Nos. 4249, 4458, and 4516. As an al -
ternative argunent, submtted in oral argunent in connection with the derks
joining the dispute as a third party, the Telegraphers contend that if the
Board finds that the Cerks have a right actually to perform the disputed work
then the Tel egraphers should receive idle-tinme pay because of their commnica~
tions work having been inproperly contracted and/ or assigned by the Carrier to
the Gerks. And finally, the Telegraphers say that this Board heard all of
the facts of this case when it rendered Award No. 9988 in 1961, and that it
woul d be unjust for the Board to reverse itself at this late date

The clerks' position is that operation of the 1BM equi pment is
specifically covered by their Scope Rule, which reads as foll ows:

"(a) Cerks. Employes Who regularly devote not |ess
than four hours per day to the conpiling, witing and/

or calculating incident to keeping records and accounts
transcribing and witing letters, bills, reports, state-
mentsand simlar work, and to the operation of teletypes
and office nechanical equipnment and devices in connection
with such duties and work,"

I'n support of this basic position, the Oerks assext in their Novermber 26,
1971 Subm ssion (Record page 354B) t hat:

"... Clerical forces at nmany other stations on the property
operate the Key Punch nachines, |BM machines, etc. exclu-
sively. Sone examples are at MIford, Uah, Geneva, Uah

Salt Lake Cty, Uah, Yermo, California and the Station in
question, Las Vegas, Nevada. In addition, Traffic Depart-
ment Offices at Los Angeles, California, Salt Lake Cty, Uah,
Boi se and Pocatello, | daho, Portland, Oregonand numerous off-
line agencies all have teletype machines operated exclusively
by clerical forces."
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The Carrier says that no "communication work" exists in the instant
facts to be performed by anyone, because, with the exception of the manually

produced card on the IBM key punch machines, which the Tel egraphers recognize

as clerical work, all operations of the IBM machines are ful'ly automatif, thus,
what ever information is transmtted or received is done autonatically and simul-
taneously with the performance of essential clerical functions.

statement of this basic position is given by the Carrier at pages 1? ff’of
February 23, 1972 Response to the Cerks' Subm ssion of Novenber 26, 1971

(Rp. 376-377.)

", ..whether or not the automated nature of the machines invol ved
totally elimnated all manual functions would only have bearing upon the case
i f substantial and naterial remaini ng manual functions had as their sole pur-
pose the performance of the work functions clainmed by Telegraphers. Imthis
case, however, as pointed out above, the primary clerical functions continued
until the time the typewitten records were finally produced by the IBM machines
and automatic teletype. Any manual procedures such as inserting key punch cards

inserting tape, pushing a button to activate the machines, etc., were still wth-
in the scope of clerical performance of clerical functions. The communication
function to which the Telegraphers lay claim herein was still performed automat-

ically as asinultaneous concommitant /fsic/ of the performance of these clerica
functions.  The trivial manual acts, upon ' whi ch _Award 9988 relied in concl udi ng
that the machines were not fully autonatlc to the extent they had any materiality
what soever, were still acts performed as a part, and for the purpose, of conpleting
clerical functions. Accordingly, such argunent afforded no basis of support what-
soever to the Tel egraphers' clains to a commmications function which itself was
clearly performed fully automatically and sinultaneously with the clerical func-
tions prior to the tins those clerical functions had been fully conpleted.

"The fact remains, therefore, that whether or not the machines involved
were fully and totally automatic, the particul ar communications functions clained
by the Telegraphers herein were certainly performed as afull and total automatic
concommitant /sic/ of the performance of clerical functions and there were no
specific, independent work functions directed exclusively at the performance of
t he communication function Tel egraphers' claim Despite the erroneous conclusions
of the majority in Anard 9988, therefore, it should be clear that Award 8656 was
not only 'final and binding' but also wholly correct in its determnation that
there was no work involved in the operation of these machines which Tel egraphers
could properly claimthe right to perform™”

The Carrier also asserts that denial Award No. 8656 is controlling in
this case under principles of res judicata and estoppel by judgment.
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Dl SCUSSI ON

The claimin Awnard No. 8656 involved claimnts and |BM equi pnent
at Salt Lake Gity, Utah, whereas thia claiminvolves claimnts and equipment
at Las Vegas, Nevada. Thus, the dispute resolved by Award No. 8656 and this
di spute do not have theidentity of subject matter which is essential to the
application of the doctrine of res judicata. See Award No. 6935 for au appro-
priate application of res judicata. Nor can the Board swmarily concl ude that
Award No. 8656 is controllinmg on issues presented in Award No. 9988, because
the opinion in the latter Award is based on findings of fact on the pivota
i ssues which are different fromthe £indings in the forner Award. Consequentiy,
the Board must consider the instant claimanew and, based on the whole record
and the oral argunent, make a determnation on the merits of the claim,

However, before discussing the merits as the Board views them in this
proceeding, it is appropriate to review the conflicts between Award No. 8656
and Award No. 9988. In denying the Telegraphers' claiminvolving clerica
operation of IBM equipment at Salt Lake Gty in Award No. 8656, this Board
stated:

ng careful review of the record does not support petitioners
claimthat other enployees of the Carrier are performing work
bel ongi ng excl usively under the Tel egraphers Agreement. Rather
such work as tel egraphers m ght otherw se perform or ni ght

have rights to under the Agreenent is now perfornmed not by

ot her enpl oyees but by the automatic operation of the machines
in question.

"The Division has notsupporter /sic/ the proposition that
when an automati c machine i s installed to perform a certain
function, the enployee who previously perforned that function
isentitled to remain sinply to watch the automatic machine
operate. * * %"

The above Award was rendered on January 12, 1959. On July 14, 1961, the
Board reached a contra result in Award No. 9988, on the basis of a finding
that the operation of the IBMteletype transmitting printer and receiving
printer by clerical enployees constituted a violation of the Telegraphers
Agreement. The reasoning underlying this finding is indicated by the
fol l owing extracts fromthe opinion in Award ¥eo,9988.
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"The machi nes invelved in the Card Record process at

Las Vegas, the work functions perfornmed by the enpl oyees
at Las Vegas in connection with the machines and the
results achieved are identical in every detail to the
machi nes used, work functions perfornmed and results
achieved in the sane operations at the Carrier's North
Yard Office in Salt Lake City. The question of the
use of these machines at the Carrier's North Yard Ofice
at Salt Lake Gty was decided in Award 8656 on January
12, 1959 and that Award denied the claim nade by the
employes. The key to the entire IBM systemis the punch
card in which holes are punched either manual'y or auto-
matically from a punched tape to correspond with certain
information which the associated equipnent uses in the
conpi | ation and reproduction of various reports and
records. The new systemwas put into effect by the Car-
rier on Cctober 28, 1952. No part of the process as it
pertains to the receipt and transmssion of information
on the teletype printer machines occurs as a result of
activation of any device by the employes of the |BM
Card Record Bureau -- the process is entirely automatic."

"We are in accord with what was said in Award No. 8656 in
that the Division has not supported the proposition that
when an automatic machine is installed to performa cer-
tain function, the employe who previously performed the
function is entitled to remain idly by and watch the auto-
matic machine operate. However, from the evidence produced
at the hearing in this docket, we find that these machines
are not automatically operated. To the contrary, we find
that the clerks who are now operating these nachines nust
place these perforated cards ta the machine, then push a
button and than the machine operates."

"The Carrier, by its own admission, states that the tape

produced electrically fromcars /sig/ by the process described
inltem3is inserted inthe teletype transmtter. This tape
isinserted by a clerk and it is work whi ch comea under the

Tel egraphers' Agreement. The teletype receiving printer is also

work that comes under the Tel egraphers' Agreenent and has been
perfornmed in the past by telegraphers and not by clerks. The

tape at a distant point that is transmtted to the teletype

receiving printer nust be inserted by someone to activate that machine
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"I'n Anard No, 8656, +«he Board found that the work was
not performed by other employes, but by the automatic
operation of the nmachines in question. W find that
the work perforned on the two teletype receiving printers
and the one teletype transmtter at the Wst-End Yard
Ofice is performed by an automatic operation of the
machines in question, but is activated by a clerical
employe, Tape- produci ng machines activate fsic/ by
clerks may not be used to reperforate tape or be con=
nected to through circuits. Tape produced by a clerk
must be fed into a transmtting nachine for commmnica-
tion between on |ine offices by a tel egrapher.”

The facts on the operations of the |IBM nmachines at Las Vegas,
which are the subject of the foregoing extracts from Award No. 9988, have
not changed since the Board's issuance of that Award in 1961. [ndeed, the
facts set out in that Award at page 46, relative to the two teletype re-
ceiving printers and the teletype transmtting printer, are identical to the
facts on the same machines which the parties have agreed to in this proceeding
(See item 7(a)-(e), supra 9). Thus, the Board in this proceedi ng nust decide
whether it agrees with the ultimte conclusions which were rendered on these
facts by the opinion in Anmard No. 9988. The Board does not agree.

There is no dispute that the work of operatingsixof the seven
types of IBMmachines (itens 1-6, supra 7) was properly performed by clerica
enpl oyees.  Thiswork enconpasses the follow ng tasks: pushing a button to
activate the machines; punching holes in a card by using a keyboard simlar
to a typewiter keyboard (one key punch machine, item1); inserting punched
cards into a machine to produce a punched tape (two card-to tape nachines,
item 3)g inserting punched tapes into a machine to produce cards which cor-
respond with the information on the tapes (two tape-to-card puneh nmachines,
item 2); inserting punched cards into a machine for a separation into different
classifications (one sorter machine, itemé)s inserting punched cards into a
machine to produce a printed form which corresponds with the information on
the cards, e. g., a wheel report, fornerly typewitten (one accounting
machine, item5); and inserting cards into a machine which prints on the
cards the information represented by theholes in the card (one interpreter
machine, item 6).

his brings us to the functions and the manual tasks involved in
operating the two teletype receiving printers and the teletype transnitter
which, in the parties' agreed stat-t of facts (item7, supra 9), are de-
scribed as foll ows:
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"{b) The teletype receiving printer is activated by
electrical inpulse inposed automatically at sone distant
point. At the receiving point it produces information om

a printed page. Using the same i npul ses, and sinultaneously
to the printing of the information on paper, the reperforator
punches a tape on which information corresponding to that
shown on the printed page is reproduced.

"(c) The tape produced by the reperforator is then used to
produce punched cards by the process described in Item (2)
above.

"(d) The teletype transmtters operate in the sane mamer:
The tape produced electrically from cards by the process
described in Item (3) is inserted in the teletype trans-
mtter. Electrical inpulses inposed by the code on the tape
activate the teletype transmtter. The machine produces a
printed copy of the information contained on the tape and at
the same time reproduces the sane information on a receiver
at some distant point.

"(e) A reperforator at the distant point of reception dup-
licates the information on a tape and the entire procedure
IS repeated."”

The transmtting printer referred to in these facts is the first
order of the Board's interest, because,as between the transmtting printer
and the receiving printer, the transmitting printer entails a greater amount
of specific, identifiable work which nust be perfornmed in the Las Vegas office
In examaning the facts in foregoing (d) and (e) on the teletype transmtting
printer, one can see that a tape, prior to its use in the machine, undergoes
a process whereby electrical #mpulses are inposed by code on the tape. These
electrical impulses, upen insertion of the tape into the machine, activates
the machi ne which than perforns two functions sinultaneously: the machine
prints outinformation such asa train consist for local in-office use,and
concurxentt herewi th, the machi ne al SO commmicates the train consist to an
outside point. The task of producing the print-out of the train consist or
simlar information by use of the transmtting printer is essentially a clerica
function which is covered by the Oerks' Scope Rale and, noreover, it is quite
clear that the manual work which is required to performthis taskal so results
in the activation of the machine's capacity to carry out the second function of
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communicating the train consist to an -utaide point. Except for the initial
insertion of the tape, which nmust be done to performthe clerical work of
printing the train consist for local use, no manual task is involved in the
activation of the machine's commnicatiorfunctions. Thus, in a practical
sense, the commnication function of the teletype transmtting printer must
be regarded as beimg carried out automatically, which, in turn, neans that
the operation of the transmitting printer involves clerical functions which
conme under the Scope Rule of the Cerks' Organization. The sanme holds true
when the facts in foregoing (b} and (¢) on the teletype receiving nachine are
considered. Here, the ingertiom of a tape in a transmtting printer atan
outside point, by a clerk in the course of performng clerical work, results
in information being commmicated automatically to the receiving printer at
Las Vegas. The receiving printer then sinultaneously puts the information
on a printed page and on a punched tape, which latter is used on the tape=-
to-card machine as described in item 7(c), supra 9. In this case, the com
muni cation function is completed coincident with the production of the
printed page and tape in the Las Vegas office, and the only work to be per-
formed in such office is the mere taking of the page and the tape fromthe
receiving printer for use in the regular order of the office work. The hand-
ling of the page and the tape in this manner is essentially a clerical func-
tion which does not renotely involve the clerks' performance of commnica«
tion work. So, as with the transmtting receiver, the operation of the re-
ceiving printer involves clerical functions which come under the O erks
Scope Rule,

Thi s examination of the teletype transmtter printers and receiving
printer, in the contextof the overall operation of the |BM machines, |eads
I nescapably to the conclusion that the communication work which was performed
by Tel egraphers at Las Vegas prior to Cctober 1952 did not survive as identi-
fiable Tel egraphers’ work after the |BM equipnent went into operation. It is
true that the function of commmication continued after the equi pnent went into
use, and it is even possible that agreater wvolume of infornmation was communi-
cated t han previously; however, the commmication function was carried out
automatically when clerical enployees operated the teletype printers in order
to performclerical tasks, and no extra task of even a mnuscule nature was
performed to achieve the communication function.

Based on the foregoing, and the whole record, the Board concl udes
that the facts and issues in this caseare parallel to the facts andissues
in Award No. 8656, and that the denial ruling of that Award should be fol |l owed
here. Accordingly, the Board finds that the Carrier properly assigned the
disputed work zo its clerical enployees at Las Vegas and that such assignment
did not violate the Carrier's Agreement with the Tel egraphers. In view of
this finding, it necessarily follows that the Board finds no merit in the
Tel egrapher’s contention regarding idle tine pay. The claimnust therefore
be deni ed.
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The Board further finds that the foregoing decision is based upon
consideration of the Carrier’s Agreement W th ehe Telegraphers and the
Carrier's Agreement with the Cerks and that such decision disposes of the
rights of all of the parties to this proceeding in accordance with the
directive of the U S. Supreme Court in Transportation Communication Enpl oyees
Union v. Umion Pacific Railroad Conpany, (supra, 2)

In reaching this coneluston, the Board has been mndful that the
Clexks' participation in the case as athird party disputant has not resulted
in the presentation to the Board of any additional or different factual infor-
mation than was before the Board whem Award No. 9988 was rendered on July 14,
1961. The Board is thus aware of the w de variance between the ultimte con-
clusions reached in that Award and the coneclusions reached in this proceeding
on the same facts. It is indeed a curious event when a claimwhich is found
valid by aBoard decision in 1961 is found invalid by a Board decision in
1975, even though the operative facts are the same in each decision. However,
since the 1961 decision on parts (b) and (c) of the claimin Award No. 9988 has
been vacated by the U S, Suprene Court in Tramsportation-Comrunicatfon Enpl oyees

Union v, Union Pacific Railroad Conpany, certainly as a practical matter and
probably i N a legal sense al so. the Board was obliged to examne these parts
of the claimde nove, and in a manner which coul d have resulted in affirmance
or denial of the claim but without giving Award No. 9988 any precedential
effect. The Board-has fulfilled this obligation and it therefore serves no
useful purpose to attenpt to explicate the reasons for the opposite conclus-
ions reached in Award No. 9988 and in this proceeding.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Enployer, involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreememt was not viol at ed.

AWARD

d ai m denied.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST:‘W
ecutive Secretary

Dated at Chicago, Illineis, this 29th day of August 1975.



