
NATIONAL BAILWAD AAIUS'l!MEWZ  BOABD
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.. Dav B. Eiechen, Baferaa

PAK'fIESl'ODISPWl!E:

sm.rmmm OF CLAIR

(Brotherhood of Railroad Signalmen
(
(Chicago and North Ueatern Trewportation  Company

Claim of the General Comdtteeof the Brotharhood
of Sailroad Si@aelman on the Chicago eqd North West-

ern Transportation canpay that:

(a) Odor about Februery 16, 1972 the Carrier violatad the
current Signelmen'~ aSreement, pezticulerly  Bnle 20 (a) ead Ihrle 76, vhen
Si~nel Ueinteinar D. P. Maq, haedquartered.at  Gowrie, Iowa, performed
signal vork at Merrill, Iowe, on territory amigned to the Eagle Grove
Signal l4aintainer.

(b) The Carrie now be required to cmpamete him at om-haif
time rate, per &&I 20 (a), for the above work perfomed on February 16,
1972. (Carrier's File: 79-3-103)

OPINIGNOFBOABD: Prior to J-ry, 1972 Carriax had on its Central
Dfvikhn~ severs1 &nel maintanaocc tarritories with

a tiinteimar  on each at e designated  haadquerterqto wit; Mason City,
~a,: Naupton, Eagle Grove and Oskaloora, Iowa. A signal maintainer
wea assigned to each of these territories by LL characteristic notice"
issued pumuant  to &la 42 (b) of the confZolli~.Agrc&t.  Claimant
D. F. Marr wea the S&nel Maintainer haedqoerteredat Go~rie,, Iove, a
positfon claasifiad aa e road esMfgment and compemated at a monthly
rate under IWs 59 (b) of the we-t.

Effective January 24, 1972 Carrier issued a nev Cbaractericltic
Notice which consolidated the formar mperate sQne1 territories into a
single 1400 mile territory headquertered  at Mason City, Iowa. Under this
arrang-t tbe former position et Oskaloo8e~wa6-abolished;  a new poai-
tion of Lead S-1 Maintainer was establiabad at Ha6011 Ciey; signal main-
tainara were : stationad at Gourie, Naqton, Eagle Grove and Mason City-
all under a general directive to performmcnrlce aaywbare in the conaoli-
dated tarritory an dfrected by the Lead SQm.al'Xai~tainar.

Claimant D. F. Mar%, headqoertered  at Gowris, Iowa performed
sane work at Merrill, Iawrr during his regular working hours on February
16, 1972. Merrill, Iowa is a point which. prior to January 24, 1972, was
assigned to the ri~nal maintaintr headquartered  at Eagle Grove. The rec-
ord indicates that mbaequeat to the January 24, 1972 Characteristic
Notice the Eagle Grove maintainer ordinarily performa any work at Merrill
but, on Pebruery 16, 1972 said work.was performed by Claimsat. Claimant
was paid at tbe straight tipla rate for servica,performzd and, on March 17,
1972, initiated the inatant cleim for the difference between straight
time ad time and one-belf under Rule 20 (a).
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Petitioner, on behalf of Claimant, alleges that Claimant
vaa rued outaide his assigned territory without proper reimbursement  in
violation of *la 20 (a). In addition, Petitioner aaaerts that the
Charactereetic  Notice issued  op Jauuary 24, 1972 and its implsmnta-
tion herein are in violation of tile 76 of the Agreement. We shall
treat these allegation8 infra, but first we are met vith a procedural
objection by Petitioner.

ti Orgauization asserta that the~clafm ia payable under the
'fime Limit on Claima Bxle of the 1954 National Agrefanent, on the grounds
that Carriar'a denial on the property inmfficiently stated the reaaona
therefor. The record shows that Carrier denied the claim with the state-
ment 'There ia no basir~for~clair as I can fia# no rule to support ft."
We have reviewed  the.factr of thi4 matter and the abundaaca of cited
Awards which indicate a wide and disparate range of decisions in cues
of this type. On balance, in the circumstances of this case, we do not
find such procedural irregularity a0 to preclude our attention to the
merits. h particular, the violation la arguable at best, no showing
of prejudice hae been made, and the purposes of Section 3, Fire have
not been frustrated thereby.

follow:
The Organization cite8 Rules 20 (a) end 76, which read ae

"~EEtWX WOE& 20 (a) Aq ~loys.assip3d to a
aection, shop, or plant will not be required to perform
work outride such section, shop, or plant not~cmered by
hir aasigmmnt, except in case of ewsgeacy when there are
no other qualified OQ l evailable, and when so em-
ployed will be allowed additional compeaaation on basis
of one-half regular hourly rate for tinv worked. Hen
will not be required  to rermin my from their section,

shop, or plant in excess of three days. This rule does
not 'apply to helpers or asrirtm #Qnaltnen who may be
temporarily advanced to fill a I+aPporary vacancy.”

'%TANLIsmD Pos1r1oH~' 76. Eatrbliahed positiona will
not be discontinued & new onea creeted under a different
title covering relatively the same clare of work, for the
purpose of reducing rates of pay or evading application of
theea rules."

*******

The rmrjor premioe of the Organizetion~ia~that Clafment wrked outside
his assigned territory on Februery 16, 1972. BuC the record shows that
the aeaigned territory of ClaU after the January 24, 1972 vas the
new unified signal !mintemauce territory established by the Characteristic
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Notice of that date. Accordingly,  if the claim for a violation of F&la
20 (a) is to stand, that Characteristic Notice must be found Lmnlid.
'fhe Organization urges that such la the case&, that the Character-
istic Notice issued January 24, 1972 is in an&of itself a ditect vio-
lation of Bule 76. in that connection, the Oqanization contends that
the Carriar initiated the new Characteristic Notice of Jaouary 24,
1972 solely to avoid the tima and ox&-half payment effect of tile 20
(a), thereby circummting the Agr-t.

We have carefully considered all of the evidence and argmants
and mat conclude that the claim is not sustainable herein. While equity
may lend some elasticity to contract interpretation~appropriate  cases,
if the contract language is clear and express we have no other alterm-
tive but to take it as it is written. A reading of Rule 76 indicatea
that to support a claimed violation twwthiags m&be sbovmby Claimmt:
1) The discontinuance  of established position and creation of new ones
under a different title covering relatively the sme class of work and
2) That same was done for the purpose of reducing rates of pay or zing
application of Agreaueat rules. Careful examiaatioo of the instant record
shows that Claimant was a signal maintainer before January 24, 1972 and
after; that his pos%t.ion MS not discontinued and recreated under a tieu
title, covering relatively the same class of work; nor was his rate of
pay reduced. The record does support a reasonable inference that the pur-
pose of the new Characteristic  Notice was to avoid payments under Bule
20 (a). But this bare showing, unaccceapan1e.d by the other afor-tioned
elemmts of lhrle 76, cannot alone support a claim for a violation thereof.
In these circumstances, wa have no alternative but to find no violation
of tile 76.

We have indicated B that the claimed violation of &La
20 (a) mast, on this record, depend oa a prior shcwing that FUle 76 was
violated by the Charactaristic  Notice of January 24, 1972. Inasmch as
we can find no violation of &ala 76 herein, then the claimed violation
of Rule 20 (a) mst likewise fail.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and tbe Blqloyes involved in this dispute are
respectively Currier and Fmployes within the meaning of the Railway Labor
Act, as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction
war the dfspute involved herein; and

That the Agreement was not violated.

AWARD

Claimdenied.

NATIONALUAILW[UDAIUUSI%ERfBOABD
By Order of Third Division

Dated at Chicago, Illinois, this 29th day of August 1975.



Dissent to Award 20796, Docket SC-20615
Amard20797,xkeketx-20616
Award 20802, Docket SC-20457
Award 2C8ll, Dochet9c-2O&l

The Majority In Awards 20796, 20797, 2&02 and 208ll has erred.

The Parties' Agreement Rule 76 prohibits the execution by the
Carrier of certain direct acts for the purpose of evading its rules.
We established many years ago that we would not condone a Carrier's acts
to accomplish indirectly that which it is prohibited from accomplishing
directly. We have also established that, when one knows the inevitable
outcome of a contemplated act, he must be considered to have conmitted
the act with that intent or purpose.

The confronting records establish that the Carrier did accomplish
indirectly that which is prohibited directly and that the.Carrier must
have known the inevitable outcome of its act. In fact, we believe the
record clearly shows that such y&5 the very reason for the Carrier
engaging the "outside consulting firm"; certehly the reverse is not
the case.

Awards 20796, 20797, 20802 and 208ll are in error end I dissent.

W. W. Altus, Jr.
Labor Member


