NATIONAL RAILROAD ADJUSTMENT BOARD

Award Number 20821
THIRD DI VI SI ON Docket Number TD-20703

WIlliam M Edgett, Referee

(American Trai n Di spat chers Associ ation
PARTI ES TO DI SPUTE: ¢

(Burlington Northern Inc.

STATEMENT OF ctATM: daimof the Anerican Train Dispatchers Associa-
tion that:

CLAIM#1 « Carrier File DI-84(t)-1112/23/71 B

(a) The Burlington Northern Inc. hereinafter referred to as
"the Carrier", violated and continues to violate the Agreenent in effect
between the parties, Article 1¢b) thereof in particular, when on June 16,
1971 instructions were issued by Superintendent T. W Mackenroth, Se-
attle, Washington, File B-1806 providing in part that:

"Effective July 1, 1971, or sooner based on certain
necessary tel ephone changes...the handling of all

t el egrapher vacancies on the Pacific Division wll
be handl ed by Anes Larson and will be working in
the same office with Division Station Inspector

D. K Sorkness and under his immediate super-
vision."

and further instructions issued by Superintendent T. W Mack-
enroth, on June 30, 1971, File S-485 providing that:

"Effective July 1 Mr. A. L. Larsom Wi || assume
duties of handling all agents and operators om
the Pacific Division. Any requests for Leave of
absence, tinme off, etc., should be directed to

and addressed to M. A L. Larson. Al SO timeslips
and expense accounts should be mailed to him at
201 S. King Street, Seattle."

whi ch arbitrarily renmoved fromemployes covered by the scope

rule of said Agreement, work in Carrier's Tacoma, Washington train dis-
patching office and assigned that work to employes not within the scope
of said Agreenent.
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(b) Because of said violation, the Carrier shall now be
required to conpensate the senior available qualified extra train dis-
patcher one (1) day's pay at the pro rata rate of Assistant Chief
Di spatcher for each day commencing August 16, 1971 and continuing unti
said violation ceases with the exception of the period between Decenmber
23, 1971 and January 24, 1973, inclusive.

(¢) In the event no qualified extra train dispatchers are
avail able on any day or days in theperiod defined in paragraph (b)
above, then and in such event Carrier shall be required to conpensate
the senior qualified regularly assigned train dispatcher who is avail-
abl e due to observance of his weekly rest day, one (1) day's conpen-
sation at the punitive rate of Assistant Chief Dispatcher for each of
such days that said violation continues.

(d) Eligible individual claimnts entitled to compen-
sation clained herein are readily identifiable and shall be determ ned
by a joint check of the Carrier's records.

CLAIM#2 - Carrier File DI-84(t)-11 4/5/72 A

(a) The Burlington Northern Inc. hereinafter referred to
as "the Carrier", violated and continues to violate the Agreement in
effect between the parties, Article |(b) thereof in particular, when
instructions were issued by the Carrier providing that effective Jan-
uary 1, 1972, supervision of agents and tel egraphers, including re-
quests for |eaves of absence, vacation relief and supervision pertain-
ing to assigning of extra telegraphers and agents would be handl ed
by Ames Larson at Seattle, Washington, working in the same office with
Division Station Inspector D. K Sorkness and under his immediate
supervision, that fornerly had been handl ed by train dispatcher em
ployes under the supervision of the Chief Dispatcher at Vancouver
Washi ngt on and Klamath Falls, Oregon, Which arbitrarily removed from
sai d employes covered by the scope rule of said Agreement, work in
Carrier's Vancouver, Washington train dispatching office and assigned
that work to employes not within the scope of said Agreement.

(b) Because of said violation, the Carrier shall now be
required to conpensate the senior available qualified extra train dis-
patcher one (1) day's pay at the pro rata rate of Assistant Chief
Di spatcher for each day commencing with January 10, 1972 and conti nu-
ing until such violation ceases with the exception of the period be-
tween April 5, 1972 and January 26, 1973 incl usive.
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(e) In the event no qualified extra train dispatchers are
avail abl e on any day or days in the period defined in paragraph (b)
above, then and in such event Carrier shall be required to conpensate
the senior qualified regularly assigned train dispatcher who is avail-
abl e due to observance of his weekly rest day, one (1) day's compen~
sation at the punitive rate of Assistant Chief Dispatcher for each of
such days that said violation continues.

(d) Eligible individual claimnts entitled to conpensation
claimed herein are readily identifiable and shall be determined by a
joint check of the Carrier's records.

CLAIM#3 - Carrier File DI-84(t)-11 1/31/73 A

(a) The Burlington Northern Inc., hereinafter referred to
as "the Carrier", violated and continues to violate the Agreenent in
effect between the parties, Article I(b) thereof in particular, when on
Novenber 9, 1972. instructions were issued by Superintendent J. G
Heimsjo, Spokane, \Washington, File C 268 providing that:

"After 4PM Friday, Novenmber 17th, supervision of
tel egraphers and agent presently handled by dis-
patchers office, Spokane, including station on
the Spokane Division, followng stations on
Rocky Mountain Division:

Noxon, Thonpson Falls, Plains, Paradise and
followng stations on Portland Division:

Ritzville, Comnell, Pasco, Kennewick, Rosser,
Toppenish, WApat 0, G andvi ew, Sunnyside, Buena,
Pendleton, Hel i x, Attalia, Dayton, Walla Walla,
Bruce, Warden, Weel er

will be noved to Tel egrapher Control Center,
Seattle, Washington.

After November 15, 1972 Agents and Tel egraphers
will mail time slips and expense account forns
to Tel egrapher Control Center, Seattle, Atten-
tion G W Flemng.

Effective Monday, November 20, 1972 vacation
relief, relief account illness, etc. for Agents
and Tel egraphers should be directed to G W
Flem ng at Seattle. C 268"
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which arbitrarily remowved from enpl oyes covered by the scope rule of
said Agreenent. work in Carrier’s Spokane, \shington train dispatch-
ing office, enabled the Carrier to abolish an Assistant Chief Dis-
patcher position, and assigned that work to enployes not within the
scope of said Agreenent.

(b) Because of said violation, the Carrier shall now be
required to conpensate the senior available qualified extra train dis-
patcher one (1) day’'s pay at the pro rata rate of Assistant Chief D s-
pat cher for each day commencing November 18, 1972 and continuing until
said violation ceases

(c) In the event no qualified extra train dispatchers are
avail abl e on any day or days in the period defined in paragraph (b)
above, then and in such event Carrier shall be required to compensate
the senior qualified regularly assigned train dispatcher who is avail-
abl e due to observance of his weekly rest day, one (1) day’'s compen-
sation at the punitive rate of Assistant Chief Dispatcher for each of
such days that said violation continues.

(d) Eligible individual claimants entitled to conpensation
claimed herein are readily identifiable and shall be determned by a
joint check of the Carrier’s records.

CLAIM#4 - Carrier File DI-84(t)-11 4/26/73

(a) The Burlington Northern Inc., hereinafter referred to
as “the Carrier”, violated and continues to violate the Agreenent
in effect between the parties, Article |(b) thereof in particular
when it renoved certain work from Carrier’ s Missoula, Montana train
dispatching office relating to supervision of agent and tel egrapher
forces theretofore performed by the class of enployes represented by
this Association, and assigned that work to enployes not within the
scope of said Agreenent in the Tel egrapher Control Center in Seattle,
Washi ngt on

(b) Because of said violation, the Carrier shall now be
required to conpensate the senior available qualified extra train dis-
patcher ome (1) day's pay at the pro rata rate of Assistant Chief Dise
pacher for each day, commencing January 15, 1973 and continuing unti
said violation ceases

(e) In the event no qualified extra train dispatchers are
avail abl e on any day or days in the period defined in paragraph (b)
above, then and in such event Carrier shall be required to conpensate the
senior qualified regularly assigned train dispatcher who is available
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due to observance of his weekly rest day, one (1) day’s conpensation
at the punitive rate of Assistant Chief Dispatcher for each of such
days that said violation continues.

(d) Eligible individual claimnts entitled to conpen-
sation claimed herein are readily identifiable and shall be deter-
mned by a joint check of the Carrier’s records.

OPINION OF BQOARD: This docket consists of four clains which were
consol idated by the parties. The claims stem
fromCarrier’s decision to place the responsibility for handlingTeleg-
raphers i n a Tel egrapher Control Center at Seattle. The Organization
asserts that the followng duties were “transferred from the Chief

Di spat chers”

1. Enploynment of Operators

2. Rules exanmi nations for newy enployed
Qperators

3. Maintenance of records of re-exam nation on
rules of all Qperators

4. Filling vacancies created by energencies,
illness, vacations, etc. of Qperators

5. Assignment of Qperators to new positions

6 . Responsibility for bulletining of Qperators’

vacanci es

7. Overseeing Hours of Service | aw application
to Qperators

8. Miintain Qperator seniority records for Hours
of Service law inspection by Federa
Rai | r oad Administration per sonne

9. Assigmmentof Cperators’ vacation periods

10. Handling tine clainms and related work with
Qperators’ Local Chairman

11.  Maintaining Qperators’ seniority rosters

12.  Supervision of training of operators to
qualify for various positions

13.  Maintaining records show ng offices where
each Qperator has previously worked

14.  Maintaining records show ng which Qperators
are currently assigned to each position
at each station

15. Approval of overtine clains of Qperators

16. Approval of expense claims from Qperators
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The Organization clainms a violation of Article 1 - SCOPE
and specifically paragraph b of that Article. Paragraphs a and b

read:
"(a) SCOPE.

This agreenment shall govern the hours of service
and working conditions of train dispatchers.

The term'train dispatcher' as herein used shal
include all train dispatchers except one chief train
di spatcher in each dispatching office who is not regu-
Iar&y assigned to a shift performng train dispatchers
wor k.

NOTE: A weekly rest day shall be assigned to each exe
cepted chief train dispatcher position se a part
of the weekly schedule of work for any train
di spat cher assignment,

Rel i ef of excepted chief train dispatchers for
their annuwal vacation, and other tenporary
periods of absence fromtheir positions, shal
be made by qualified train dispatchers frw the

of fice invol ved

Any permament appoi ntment to the position of ex-
cepted chief train dispatchershallbe made from
train dispatchers holding seniority as such, on
thesame Seniority district.

(b) DEFINITION O CH EF AND ASS| STANT CHIEF
DISPATCHER PCS| Tl ONS.

Positions of chief and assistant chief train dispatchers
shal | include positions in which the duties of incum
bents are to be responsible for the novement of trains
on a Division or other assigned territory, involving the
supervi sion of train dispatchers and other sinilar em

pl oyees; to supervise the handling of trains and the
distribution of power and equi pment incident thereto;
and to performrelated work."
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Carrier’s first defense is that claim1 and 4 nust be dis-
m ssed because they were not filed within sixty days of the date of
occurrence as required by Article 24(f). Caiml is based on an
occurrence of July 1, 1971 and was not filed until Septenber 24, 1971.
The Organi zation seeks to avoid the effect of Article 24(f) by dating
the period of the claimfromAugust 16, 1971 and pointing out that
the claimwas filed within sixty days of that date. It also argues
that the claimis of a continuing nature and therefore can be filed
at any time. Neither argunent is persuasive.

The record clearly shows that the date of occurrence for
claimNo. 1 was July 1, 1971. It also shows that the claimis not a
continuing claimbut is one based on a specific occurrence. The fact
that Carrier’s liability, if any, would continue for a period of time
does not serve to place the claimin the category of a continuing
claim

CaimMNo. 4 was filed on March 11. 1973. The record shows
that the occurrence upon which it is based took place on Novenber 20,
1972. The Organization has argued that Carrier has failed to estab-
lish the date of occurrence by probative evidence and that the Nov-
enber 20, 1972 date is sinply an assertion on Carrier’s part. How
ever, Carrier nmade that assertion in the handling on the property and
the Organization has not cone forward with evidence to controvert it.
Based on the state of the record before the Board, the conclusion
nust be that the date of occurrence is as asserted by Carrier. Since
CaimNo. 4 and CaimNo. 1 were not filed within the period provided
by Article 24(f) they must be di sm ssed.

Each of the clains are for “senior available qualified extra
train dispatcher”. Carrier takes the position that the clains are pro-
cedurally defective in that they do not nane or sufficiently identify
the Gaimant. Such identification is required by Article 24(f), accord-
ing to Carrier. The Board has supported that view in a number of
casts. Although Carrier seens to insist that the Caimant, or Oainmants
nust be named, that requirenment seems to be overly stringent. The
trend of decision by the Board does support the viewthat if Cainants
are not named they nust, at least, be readily ascertainable. In Award
No. 14668, the Board held that "(the clainants) nust be identified in
such a manner as to prevent further controversy concerning their
identity.” The Board went on to state, “the burden is upon the peti-
tioner to prove by evidence in the record that the identity of the eme
ployees involved is known to the Carrier. (Award 11372)”
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There is, in thir record“ no evidénce that the identity of
the employees involved is known to the Carrier, Nor can it be said
that the Glaimants have been’ 1den'bif1en i1 a manner which ,vould pres.
vent: furthey'éontroversy- concerﬂing their 1gentity. 'I.‘he Orga.niu-
tion's responsesto Carrier’s persistent objection to’ the. ¢lainis on.
that groundTthat-the absence of specifit Claimants violstes both the
parties' Agreément-and the Nationdl Rgre ment’ has ‘been’ ghat gg&ciﬂc
namessof &¥8imsints-need riot be speciffed; i:i*éviaé&-tnat théy 8
readsly ageeitainable Pron Garrier s records”, Tﬁat nrinciple ie nll
established and the-Bodrd does gt fiere-take’ Tague with 1t.- _g;ob-
lem 18 that the cases have alsd“held that“the~pecord béfore th
mst show, as a matter of fact, that the names are rea.dily ascertainable.
'rhe Ncort! ir! th:ls -case doernof‘don%ain such a ahéu:lfng, D

-""e =R

war There are'a mmber‘bf"reasons for ‘this st‘.ate of affe.:lrs. .y
Intmmea rith the problem discusded dbove is another probles and |
defense! ‘yatged by Carrier:’'The Orgini¥ation's submission to the -
Board states that the work which was placed under the jurisdictlon
of the Telegrapher Control Center was rormerly Perfomed by Chief
Dispatcheres>? Carrier Tas *po:lnte&“out’ that "one chief train dismtcher
in ‘Sach @tugatehing of f1CE™ 18 dxcepted frov' the Agrestent, "It argues
that what the Organtestiol’ 18 corftafning about he’re ia ‘the’ movenen
of work: from one of Carrier's eiceptea‘ﬁmployees o mothe:;, of its’ ex-
cepted: employees, - Therefore ;- %arri‘er' a¥gues, the Organizatiog could not
makes & VAltdr complatnt: thet work!¥ek being taken from employeep o=
vered by the:Agreemenb,  The refoindéF ‘o this point by the Orgkhiza-
tion hasibeenito agsert:that> there” are Chiet” Dispatehers who are not
excepted frowthe Agreemént’” The’ point’ has not been taken flirther and.
there: 18 no-evidence- in’ the” recbrd t&' show whether supervision.of .. °~°
telegraphers has been performed- by @hief Dispatchers 'who are ex=""
cepted from the Agreement or by Chief Dispatchers who are not excepted
fromothe -Agredment,  If;-as *Ca¥rier-asserts, all it has_ done is. move
supervigory: duties- from- one ot ﬁrmployees ‘nog” covered by the Agree- ‘
ment:to-dnothér of its ‘empléyees Hot-Covered by the Afreement, it'is .
- aiffioult to- see- how- the Organfzdtion can complalsi’that work. ‘belonging-,
to empldyées covered by the: Agmemeﬁt m‘Being :‘emwed from éuch
eoverage by Carrfers ¥ ¢ S

LT SR ) ATTETE T SO0 e 43 fuliiod _::.‘»rfz CHELT 0oLt

L eIl Tbe b\zrden of shavfnﬁ%‘ﬂat employees éiovere& By tbe’ Kgree- ‘_‘
mentr‘wm peyforning - ‘the work‘@&mplbined“of uecessn'ily ra.lls psn the
Organizations- -Both parties: agree“tha‘e Chief Dtsga.tcnera perrormed super-
vision of Telegraphers prior to ‘the chariges, Carrfer ‘asserts, and s
the Agreement reflecte thé fact, that ‘some Chief Dispatchers are ex-
cepted from the: Scope.  The Organim.ttou goes on“to say that pame Ch:lef
Dispatchers are not excepted and thet; st least W irference, they
were doing some or all of the supervision of Telegraphers. However,

dAYya
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this letter point i1s sinply an assertion end there are no facts of

record t o support i t. |If the Organization wished to rely onit, It
wasi ncumbent upon it to adduce such facts.

The matter of whether the work conpl ained of wasperformed
by enployees who were covered by the Agreement orwhether it had been
performed by enployees not covered by the Agreenent is related to the
question of the |dent|_t(¥ of Claimnts. [t is difficult to See how
one could say that the i ent|t¥ of the Caimnts could be determined
without further controversy. There are many instances when the de-
fense of lack of specific nanmed C aimants nust be viewed as over-
technical and therefore an unfavored defense. However, there are other
cases, and this is one of them when the defense is a sound one end is
one which requires the Board to hold that the C ai mmat be barred.
There is solid precedent requiring sach a finding in the appropriate
case and for the reasons discussed abovethis is such a case.

FINDINGS: The Third Division of the Adjustnent Board, upon the
whol e record and ell t he evidence, finds and hol ds:

That t he parties waived oral heari ng;

That the Carrierand the Enployes involved in this dis-
pute are respectively Carrier and Employes Wi thin the meaning of
the Railway Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

That clainms 1 and & nmust be dismisged.

That clainms 2 and 3are bharred.
AWARZRT
Cains 1 and & dismssed. Jains 2 and 3barred.

NATIONAL RATLROAD ADJUSTMENT BGARD

By Order of Third Division
ATTEST: ‘ i
Executive Secretary

Dated at Chicago, Illinois, this 30th day of Septenber 1975.



Labor Menber's Di ssent to Award 20821, Docket T-20703

~ That the Myjority in Award 20821 endorsed au erroneous deci si on becones
obvious even with a casual review of the Award and the record in Docket
TD-20703.

Caims 1 and 4 were aismissed because they were not initially filed
withinthe time [imt established in the Agreenent. The Employes are t he
party meking the claimand as the petitioner nust point out how the Agreenent
was viol ated and the facts and eircumstances or, in other words, identify
what action of the Carrier caused or continues to cause the Agreement to be
violated. In Cainms 1 and 4 the proposed effective dates of the actions
causing work to be taken away srom the train dispatcher craft appear in the
record. Dates are mentioned in Clainms 1 and 4 but the record evidence clearly
shows that the Azreement violations resulting in clains occur when this work
| S performed each day rather than a single cause of action occurring on a
single date. Many Awards have held that a single |apse in claimprocedure
does not cause a clain t 0 be ferever payable NOr to.forever remove work from

am%ll aﬁs or craft of employes. One Award directly on this point is Award 1064k
ich states:

"s%x To hol d ot herw se wouid | ead to absurd
resul ts--such as work properly belonging to a given
craft bei ng indefinitely | ost to it because of
failure t0 take timely action on au appeal, or a
Carrier being required for the indefinite future
to pay employes for work to which they are not
contractually entitl ed and whichi s properly
veing performed by others. The purpose of the
Time Limt Rule is to previde for the expeditious
handling of claim not to tasten upon the parties
a systemwherein a si ngi e lapse can produce con-
tinuing Or repeated injustices thereafter."”

The only way that it is possible to find Claims 1 and 4 are di smssable
requires ignoring evidence presented in the record for several different
dates clearly establishing a continuing performance of work by persons not
covered by the Agreement, i1.e. a continuing claim and acceptance ¢ the con-
tested dates of single actions occurring only once as being true and correct.



Labor Menber's Dissent to Award 20821, Docket '|D-20703 (Cont' d)

_AS far fetched as the dismissal of Clains 1 and 4 appear to be, the
hol ding that claims 2 and 3 are barred is even worse. The errant I OUt €
taken to create a procedural bar about the identity of the Caimants is so
obvi ous in Award 20821 that extended further comment i S hardly necessary.
Suffice it to say neither the Organization nor the Carrier contended some
Chief Train Dispatchers are not excepted fromthe Agreenent while some are.
The l\/ajnori ty elected to ignore the fact that only one Chief Train Di spatcher
in each dispatching office is excepted fromthe Agreement and if additional
Chief Train Dispatchers were enployed, they would be covered by the Agreement.
The record shows the work was not transferred to Chief Train D spatchers
(whether excepted fromthe tens "train dispatcher” by the Agreement or not
excepted) but was transferred to persons not covered by the train dispatchers
Agreenent. Chief Trein Dispatcher position &ies are defined and reserved
inAticlel (b?\. of the Agreement, notwithstanding one Chief Train Di spatcher
in each dispatching office being excepted, and duties or work was the subject
matter in these Cl al ns.

~ The nethod er route endorsed by the Majority to create the "identity of
claimnt"” bar to Claims 2 and 3 are procedural devices not supported by the
record. Meaningfuledjudication requires a study oft he facts and evi dence
in the record. That Award 20821 i s not baaed on the record in Docket TD=-20703
can be found in Award 20821 itself. Award 20821 states "The Organi zation's
response to Carrier's persistent objection to the clainms on the ground that

t he absence of specific Caimnts violates both the parties! Agreement and

the National Agreement has been that 'specific names 0f claimants need not be
specified, provided that they are readily ascertainable fromcarrier's records'."
The only National Agreenent mentioned anywhere in the record is the August 21,
1954 Agreenent. The Carrier did not defend against this claimon the basis
of this National Agreenent nor did the organization respond to this National
Agreenment as Award 20821 states. Both parties knew that the American Train
Dispat chers Association is not a party to the August 21, 1954 Agreenment. The
corment in Award 20821 regar di ng t he National Agreement (August 21, 195k)
shows without doubt the decision cannot be the result of a study of the facts
and evi dence in Docket TD-20703.

For these specific errors as well as many others evident in Award 20821,

| rmust dissent.
%‘é,@ﬁg

J« Po Erickson
Labor Member

-2-



