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Louia Rorrir,  Referee

(Ilrotherhood  of Rallwsy,  Airline end Steaaehip
( Clerks, height Rendlera,  Expreaa cud
( Station Employca

PART- TO DISPVI’R:  (
(Southern Railway Compeny

STATlD!ERT  OF CLAIM: Claim  of the System Committee of the Rrotherhood,
GL-7536, that:

1. Carrier violated the current Clerka’  Agreement, partim-
lerly  the Scope Rule, when it allowed end contlnuea to allow Account-
ant !&uce  L. Kerr, Corporate Accounts Office, Washington, D. C. to
perform dutlea which are assigned  to spd cuatomarlly  performed by
clerical euiployea;  and

2. Carrier  shall be required to compensate  Meryenne  U. ~onlan
a day’r pay at the punitive rate of her position,  beginning February 1.3,
1966 & thereafter for e&zh day the violation la allowed to continue.

OPIAfDlp  OF ROARD: In this dispute, the Organization contenda  that the
Carrier allowed Accountant Kerr, en excepted auper-

vleory employee, to perform duties which were eaalgned to end cuatom-
arUg performed by clerical employees, apeciflcelly  Claimant Coalen.
Demend  la made  for compenratlon to Claimant ea detailed in the Statement
of Claim.

Carrier aeaerta that Kerr did mt perfoorm  routine clerical
work, .sa aYcg+?d by the Organization, but, In fact and actual practice,
worked directly with Mexqe~~& in setting up accounting ayetese  for the
varied huelneaa operations of Carrier; worked directly  with public end
government tiitora ln mattera relating to taxea and bendling  of mioua
consolidated  transactiona;  reviewed general procedurea of various con-
solidated computer  programa; Buperviaed the day to day financlel  eccount-
ing ayatema and the timelineaa end eccureoy  of the w accouutlng re-
porta required in Cerrier’a  buaineaa,  together with diverae other
accounting functione and supervisory reaponaibilitiea.  Furthernmre,
that Kerr did mt perform the work customarily  assigned to and performed
by schedule clerka.

Carrier contenda  that the instant claim should be diamiaaed
for lack of proof in that, durw the proceasIng  of the cl~lm on the
property, 1~) probative evidence wee submitted by the Orgenization auf-
ficient  to eatabliah in factual  detail that Kerr pvformed curgr  work
belonging solely end exclueivcly to Cleisent  or to sny other schedule
clerka.
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In actuality, comp8riaon of the duties  of Claimrmt vith the
functiona,  acope 8nd reaponeibilitiea  of Accountant Kerr clearlg  re-
veale the wide diffuence  between them, 8nd evidencea conclualvely the
fact t&t Kerr acted Epimarily 8t#I princip8Uy  8a a profeaaionsl
Account8nt, with wide areas of reaponalbillty,  discretion and indepem%
ent jWm=t. The record evidence amply aupporta these concluaiona.
Nor h8a the Org8nizatlon offered specific f8ctu8.l and detailed evidence
t o  t h e  c o n t r a r y .

In these clrcumat8ncea,  therefore, we find that Carrier’s
contentiona are well fouuded, requlrw  the diamiaa8l of this claim for
lack of proof.

Addltlonally,  Carrier cltea prior Award 20791 (Sicklea) 8a
controlling, on the ground thst the latter dispute Involved the a8me
alleged violation, the a- principsla,  the same  Claimant 8nd the a8me
time period 8a are involved here. Carrier arguea,  therefore, that the
diamiaaal of the claim in that displte la conclusive upon u IFI this
dlapute  Mder the principle  of rea judicata.

We sustain the rea judicata defense eaaerted by C8rriu. For,
it ia well settled that a prior dlamlaasl  Award,  even if without preju-
dice, ia a final disposition  end precludes aubaequent decialon on the
resubmitted  claim.

See Awards  203$@mga.u),  10952(Ray),  10516(~illu), 9451
( G r a d y ) ,  9255(Weaton)  w rmupr  o t h e r s .

Pe+renthetic8lly,  the following 18nguage from Award 20791,
aupr8,  la particularly  pertinent to the merits of this dispute:

“The Board ia of the view  that Carrier hea properly rdied
upon a ‘burden of prcef’ defense.  We have conaldered the
h8ndling on the property ard are un8ble t0 detect th8t
Claimant hm auInnitt.ed to ua sufficient inio-tion  8a a
basis for a fIndIng of a violation.

“This is not to aa;y,  In any manner, that this Board ia
insensitive to an allegation of 8 ‘Scope Rule’ violation.
However, the rale in question has been labeled (and
properly  80) M ‘general’  in nature (see, for example,
Award 19923) end in order to prev?%il  under such 8 rule,
the organization muat supply ua with proof that the work
In queatlon  Herr  been performed hiatorlcally,  trsditlon-
ally aud by cuatom, on au exclualve  - ayetwefide b8eia.
No such proof h8a been preaentcd 8nd sccordingly,  we will
diamiaa the cl8im for failure of said proof.”
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We conmu fkLly in the flndinge  ssd conclualona above quoted
and, accordlugly,  we will diamlaa the lnataat  CU.

FlIiDIRCR:  The Third Divlaion of the Adjustment  Board,  8fter giving  the
parties to this dispute due notice of hearing thereon, and

upon the whole record and 8ll the evidence, finda 8nd holda:

That the C8rrie.r  and the Elnployea  involved in this diaptte
are reepectively Carrier and Dployea  within the meaning of the
Railway Labor Act, aa approved JUne  22, 1934;

That this Dlviaion of the Adjustment Ro8rd  h8a jurisdiction
over the dlapute  involved h-ein; and

That the Agreement w(uI  mt ViOhted.

A W A R D

Claim diamiaaed.

RATILXVAL RAILRCAD  ADJURlMEIlT  BOARD
m Order of ThM Dlvialon

Dated at Chicsgo,  Illllloia,  this 24th d8Y Of October 1975.


