NATI ONAL RAILROAD ADJUSTMENT BOARD
Avard Number 20841
THIRD DI VI SI ON Docket Number MM 20765

Louis Norris, Referee
(Brotherhood of Mintenance of Wy Employes

PARTI ES TO DISPUTE: (
(Northwestern Pacific Railroad Conpany

STATEMENT OFCLAIM C aimof the System Committee of the Brotherhood that:

(1) The Agreenment was viol ated when theCarrier used employes
of the Southern Pacific Transportation Conpany to repair the Van Duzen
steel truss bridge at MP. 261.78 and to perform mai ntenance work on cul -
verts between Alton and Scotia (SystemFile NAP Mofw 148- 349).

(2) ForemenJ. D. Ireland, Carpenter 2nd Gass D. L. Duncan,
Carpenter 1st Cass L. W Johnson, Wlder S.M Mair, Carpenter 1st O ass
L. A Ruebenack and Carpenter 1st Cass J. B. Sears, B& Gang No. 3, each
be allowed pay at their respective rates of pay for an equal proportionate
share of all hours worked by the employes of the Southern Pacific Transe
portation Conpany in performng the work mentioned in Part (1) hereof.

OPI NI ON OF BOARD: The Petitioner contends that Carrier violated the
Agreement when it used enpl oyees of the Southern Pacific
Transportation Conpany (SPT Co.) to repair a certain steel truss bridge and
to performcertain maintenance Work "on cul verts between Altom and Scotia"
on the property of Carrier, Caimis made for conpensation to six C aimnts
"at their respective rates of pay for an equal proportionate share of all
hours worked" by the SPT Co. enployees in performng the disputed work.

Basically, it is Petitioner's position that the disputed work
be:. og »ithin the specific coverage of the Scope Bule of the Agreement, and
the Claimnts being fully qualified aud avail able, such work should have
been assigned to them

Carrier and Organi zation have exhaust‘vely analysed vari ous prine
ciplas that each deens pertinent to the resolution Of this dispute, citing
many prior Awards as precedent. W shall refer to each of these issues
separately.

‘THE CLAIM

It IS corceded that the claimpresented on the property was for
payrznt ty» Caimants at the rates of pay allowed to 8T Co. enployees, which
were hizher than those paid to Claimnts. On the appeal to this Board, Pe-
titioner avended itsS claimand conceded that the proper rate, assumng vio-
lation of the Agreement, was (aimants' "respective rates of pay". In these
circumstances, Carrier raises the objection that the instant cl ai mbeing dif-
ferent fromthat handled on the property, should be dismssed. W cannot

agree N
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Firstly, the basic issue presented on the property end now to
this Boaxd remains essentially the sane es stated in pert (1) of the
statenent of Claim., The only change, and this a reduction, relates to
t he monetary "damages” which are en incidental consequence of the viola-
tion proper. Secondly, the Agreenent speaks precisely in relation to
applicable rates of pay, and this Board has hel d repeatedly in nunerous
pest Awards thst imthe event a claimis sustained the relief granted
will be consistent with the Agreenent between the parties. "Carrier
shoul d not be heaxrd to conplain when petitioner seeks |ess than the
ultimate". (See Award 19064 (Cull)).

VW do not consider the change in claim therefore, tobe so
basic as to deprive the Board of jurisdiction; nor of such inpact as to
deter us fromresolution ofthis dispute on the nerits. Accordingly, we
do not sustain this objection of Carrier.

Additionally, Carrier urges that the claimis fatally defective
for failure to allege specific dates of violation. However, the State=
ment of Claimsets forth the specific locations at which the alleged vio-
lations occurred and refers to "all hours worked by the employes" of SPT
Co. in performng the disputed work. Conceivably, es a matter of reason-
able inference, Carrier maintained precise records of the working time of
enpl oyees of SPT Co. in performng such work.

W acknowl edge the established principle that Carrier is not re-
quired to make its records avail abl e to an Organization bent on a fishing
expedition. But this is far fromthe case here. The Statement of Caim
is sufficiently precise in nature to vest the Board with jurisdiction, end
Carrier is in the position by simple recourse to its records to ascertain
the precise working time pertinent to this dispute

Accordingly, on this issue we do not find Carrier's objection to
be well founded. (See Awards 15497 end 18447, anong ot hers).

NEWMATTER

Various specific issues end Exhibits are objected to by the Organ=-
ization and by Carrier, respectively, on the ground that these being new
matters notraised during the progress of this dispute on the property are
not properly before the Board now es part of the appellate process. W have
consi stently sustained such objection in innunerable prior Awards, to such
an extent that the applicable principle isnow consi dered "STARE DECISIS".
Ve will specifically apply it here es follows:
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1. Carrier contends that "special circunstances" and "energency
conditions" existed, requiring it to use outside forces to perform the dis-
puted work. However, as contended by Petitioner, the record indicates that
such issues were not in fact presented on the property. Accordingly, we
will not consider such matters es relative to this dispute.

2. Petitiomer asserts in its Statement of Pactsthat 'Wthout
Notice to the Employes” Carrier used forces of SPT Co. to performthe dis-
puted work. Carrier contends that such issue of "Notice" was not raised on
the property end is therefore inproperly before the Board now. The record
evi dence sustains the position of Carrier and, on the basis of the principle
set forth above, we are conpelled to exclude such new issue frem consi dera-
tion of this dispute. (See Awards 20255, 20121, 20064 and 19101, anong nany
others.)

Additional ly, we find no Rule in the Agreement nor any specific
arrangement between the parties, (es was the case in Award 19899), requiring
notice to the Organization under the instant circumstances. W do not, there=
fore, consider the issue of "Notice" es bearing on the merits of this dispute

3. Simlarly, the record indicates that the issues now raised by
Carrier, as to "the mwailability of equipnment” or "the ability of Cainants
to perfornt the disputed work, were not raised on the property. W will there=
fore sustain Petitioner's objection to consideration of these issues on the
basis of controlling precedent cited above

4. For the same reasons we sustain Petitioner's objection to the
Letter of Understanding of August 1, 1952 (Carrier's Exhibit "A") and to
Carrier’s Exhibits "6" and "H", Consequently, these docunents being new mat-
ter not presented on the property, they will not be deemed pertinent to the
resol ution of this dispute on the nerits.

SCOPE RULE

The basic contention of Petitioner is that under the assertedly
specific language of the Scope Rule (Rule "1" of the Agreenent), together
with the rights acquired by Cainmants under Rules 3, 4, 5 and 8, dealing
with their seniority rights, the disputed work was reserved to Cainants, and
that Carrier violated these Rules when it used enpl oyees of the SPT Co. to
performthe work in question. W quote these Rules specifically.

" SCOPE RULE 1.
This Agreement between the Northwestern Pacific Railroad

Conpany end its employes herein designated, represented
by the Brotherhood of M ntenance of Way Employes under
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"the Railway Labor Act, as anended, establishes rates

of pay end ngrkiondi ti ons for loyes Of the

Nort hwest ern Pacific Railroad Conpany e ed i N repair,
mai nt enance and/oxr construction work in the Track, and
Bridge and Building Sub- Decert nents of t he Maintenance
of Way end Structures Departnent, (not including work
performed in the Electric, Signal, Tel ephone and Tele-
graph Sub- Departnents) of the Northwestern Pacific Bail-

road Company., These rules do not include supervisory
employes above the rank of forenman

(a) Foremen and Assistant Foremen, and all enployes
com ng under the supervision of the Mintenance of
Wy Foremen.

(b) Mechani cs and Mechani ¢ Helpers."
"RULE 3.

Seniority begins at the time en employe's pay starts in
the class in which enpl oyed, except es provided in these
rules.”

"RULE 4.

Bi ghts accruing to enployes under their seniority shel
entitle themto consideration for positions in accordance
with their relative length of service with the Company es
provided in these rules.”

"RULE 5.

Seniority rights of all enployes are confined to the sub-
department in which enployed.”

"RULE 8.

Seniority rights of enployes in Bridge end Building, end
hack Sub-Departnents shell be restricted to the territory
conprising the Northwestern Pacific Railroad Conpany."

Firstly, es to the Seniority Rights of O ainmants, there is no dis-
pute here es to the right of Claimants to performthe disputed work, provided
that such work is probatively established es comng within the Scope Rule.
Consequent |y, Awards 2716, 5200, 15640, 19758, 11752 end 5621, for example,
cited by Petitioner end which deal with seniority rights es _between enpl oyees
covered by the same Agreenent, are not relevant to this dispute.
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In addition, it is not disputed that SPT Co. enpl oyees had no
seniority rights under the Agreement W th whi ch we are concerned here.
However, before we can determ ne the applicability or relevancy to this
di spute of Seniority Rules 3, 4, 5 and 8 above quoted, it must first be
establ i shed that the disputed work is exclusively within the confines of
this Agreenent, either by an "exclusive reservation of work" rule or by
probative evidence showing its coverage under the controlling principles
appl i cabl e toScope Rule interpretation. See Awards 15943 (Heskett),
17943 (McCGovern), 18243 (Devine) end 19032 (O Brien), amomng Ot hers.

" .. withrespect to the seniority rules, it is

quite clear that seniority rights can only be considered
when the right to performthe work is established (Award
15943 end 17943). . . " See Award 20417 (Lieberman).

Secondly, with respect to "reservation of work rule" we find no
such specific Rule in the Agreement. Nor are the prior Awards cited by
Petitioner on this issue relevant to this dispute.

Thus, for exanple, in Award 9555 the cl ai m was sustained because
a prime facie case was nade out that a specific rule of the agreememt covered
the disputed work. Simlarly in Award 7945, there was a specific Rule 529
which covered the work there in question. In Award 17569, a specific Rule
was | nvol ved requiring advance noti ce of assigmment Starting time. | n Award
11540, the specific language of the Scope Rule stated "and such employes shal |
performall work inthe M of W & Structures Dept. . . ". In Award 18999,
a distinct situation was involved in which Signalnen's work was expressly re-
served to the Caimnts under the specific |anguage of the Agreenent.

Simlarly in Award 19898, in referring to a specific Rule of the
Agreement, the Board held: "As it relates to this dispute, the Board views
Rule 41 es specific end consequently we are not required to resolve any con-
flicts es to whether or not enployees covered by the Organization's Agree-
nment have perforned the repair work exclusively."”

I n consequence of the foregoing, therefore, end since we have con-
cluded that Seniority BRights are not pertinent et this point end there being
no specific "reservation of work rule" im the Agreenent, we proceed to the
basi c issue here involved = the Scope Rule.

W have careful | y analysed t he language of the Scope Rule (Rule 1)
of this Agreement end we are unable to agree with Petitioner's stat-t that
"Sel domare rules found which more clearly describe the classes of employes
end character of work comng within the scope of the Agreement."”
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W have held repeatedly that classification rules and Scope Rules
which nerely list positions and duties are general in nature, and cannot be
construed as exclusive job description rules or specific work reservation
rules to a given class, in the absence of precise language to that effect.

See Awards 12501 (Wl f), 12505 (Kane), 13638 (Engelstein}), 17421
( Goodran) and 18876 (Franden), among many Ot hers.

In Award 12501, supra, we Stated:

"The Cassification Rule here contains no prohibition
against the Carrier doing what the Organization protests.
The mere inclusion of a classification rule does not, by
itself, mean that the work of each classification will be
restricted to the employes of the class."”

Specifically, the pertinent |anguage of the Scope Rule (Rule 1) of
the Agreement here invol ved provides:

"This Agreement . . . , as amended, establishes rates of
pay and working conditions for employes . . . engaged in
repair, maintenance and/or construction work™in various
specified Sub-Departnents.

It then goes on to list the various job titles enbraced within Rule
1. It does mot, however, specifically detail or exclusively reserwve particu-
lar work to any craft or class. Such rule cannot be construed as exclusive
grants of work to each classification. Basically, the Scope Rule and the
Seniority Rules cited by Petitioner effectuate and protect the covered em=
ployees' rates of pay, pronotions and seniority rights. This is a far cry
i ndeed froma Scope Rule which contains specific job description rules and
specific reservations of particular work to a designated class or craft.

W concl ude, therefore, that the instant Scope Rule i S non~specific
and general in nature. In the latter context, we have hel d repeatedly that
where the Scope Rule, as is the case here, is general in nature, the Petitioner
has the burden of proving by a preponderance of evidence that the disputed
work has traditionally and customarily been performed by Cainmants (or the
particular craft) on a systemw de basis to the exelusion of others "including
outside contractors"

See Awards 18389 (Dugan), 13579 (Wl f), 15383 (Ives), 15539 (M CGovern),
16609 (Devine), 18471 (O Brien), 18935 (Cull), 19576 (Lieberman) and 19969
(Roadley), among a host of others.

The record fails to establish that Petitioner has submtted probative
evidence sufficient to bring the disputed work within the exclusivity concept
governing Scope Rules wWhich are gemeral in nature, as above set forth.
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Additionally, Carrier contends that tthas been its practice "for
many years past” to "contract out” work simlar in nature to the disputed
work here involved, and that Petitioner was aware of such practice. This
contention was made on the property by Carrier’s letter of June 15, 1973, and
al though Petitioner now disclaims know edge of such past practice, it did not
on the property dispute such contention.

In effect, therefore, such contention of past practice constituted
a material assertion which remained uncontradicted on the property. Accord-
ingly, we are at liberty to accept such past practice as established fact

See Awards 15503 (House), 16819 (Browm) and 19702 (Bl ackwell),
among Ot hers.

Nor do the cases cited by Petitioner on the latter issue hold to the
contrary. Thus, for exanple, in Award 9634 the contention of past practice
was in fact disputed "amnd as it was disputed, we cannot asgume itS correctness”
In Awards 9555 and 9678, no evidence was found to support the assertion of
“past practice” which wag in fact disputed on the property. Simlarly, Award
5386 is not germane Since it related solely to rates of pay.

I'n conclusion, therefore, and specifically with respect to the basic
i ssue here involved, specific coverage of the disputed work within the quoted
Scope Rule, we find that Petitionmer has failed to sustain the burden of proof
I nposed upon it by controlling principle and established precedent.

Accordingly, we will dismss the claimfor lack of proof.

FINDINGS; The Third Division of the Adjustnent Board, upon the whele record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not violated
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AWARD

Claim di sm ssed.

NATI ONALBAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ! [
Executive Secretary

Dated at Chicago, Illinois, this 24th day of QOctober 1975.



