NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 20845
TH RD DI VI SI ON Docket Number sG-20618

Francis X. Qinn, Referee
(Brotherhood of Railroad Signal men

PARTI ES TO DISPUTE: (
(The Long Island Rail Road Company

STATEMENT OF CLAIM G aimof the General Committee of the Brother-
hood of Railroad Signal men on the Long Island

Rai| Road Conpany:

Appeal discipline inposed on M. R A Mlucci as a re-
sult of two trials, My 2, 1973, following two notices of April 23,
1973.

CPI NI ON OF BOARD: The Carrier has the right to determ ne whether

or not its enployees are physically capable of
performng their duties and to remove them from service when they
are not so capable.

In the instant case, The Rule 67 provides for a Board
of Doctorsto be set up if a dispute arises concerning determina-
tion of physical fitness. The Claimant failed to avail hinself
of that remedy. Therefore, we will deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and EmpYoyes W thin the neaning of
the Railway Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdic-
tion over the dispute involved herein; and

That the Agreenent was not viol ated.
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AWARD

d ai m deni ed.

NATIONAL RATILROAD ADJUSTMENT BOARD
By Order of Third bivision

ATTEST:: ) ]
Executive Secretary

Dated at Chicago, Illinois, this 24t h day of  COctober 1975.



Di ssent to Award n. 20845, Docket wno. ' S- 20618

The Mpjority in Awnard no. 20845 has erred.

The Claimant in the dispate di sposed of was injured in the Respondent
Carrier's service. He had been under treatment by his personal physicial
and his progress was periodically nonitored bg the Respondent's physi ci an.
Uﬁon a finding by its physician that he was able to return to its service,
the Carrier ordered the Caimant's imediate return. The urgiency with
which it pressed for that return made it obvious that its only concern was
to attenpt to limt its liability under the Federal Employers® Liability Act.

The O ai mant advised that he woul d have to consult his attorney before
he returned to work, end when, because of that need, he did not report for
work at the moment designated by the Carrier, the Carrier assessed the
subj ect discipline.

The Majority has denied the Petitioner's claimon bzhalf of C ai mant
hol di ng that he shcuid have availed hinmsel f of a Eoard of Doctors prcvided
for in Agreement Rule 67. That Rule does irdeed provide for a Beard of
Doctors, but that Board is for the purpose of wmeking nedical determ nations?
not for giving advi Ce concerning Claimants 1egal ri ghts, status, etc. Claimant
raised no dispute regarding his physical condition and there was thus no
question for a nedical Board to decide.

The Majority, apparently unable to deny the only question which was
before it, invented one which it could deny ana substituted it. A nore
contenptibl e move cannot be imagined.

Award No. 20B4S is in error and | dissent.

/'t o=
Jih e

Labor Member



