NATIONAL RAIJLROAD ADJUSTMENT BOARD
Awar d Nunmber 20848
THIRD DI VI SI ON Docket Nunber Ms-21025

Francis X Quinm, Referee
(Angelo F.Garci a

PARTI ES TO DI SPUTE: (
(Erie-Lackawanna Rai | way Conpany

(
(Brot herhood of Mai nt enance of Wy Employes

STATEMENT OF CLAIM: This iS to0 serve notice, as required by the rul es of

the National Railroad Adjustment Board, of ny intene
tion to file an ex parte subm ssion on Novenber 3, 1974, covering au unade
justed di spute between Angelo F.Garcia and the Erie Lackawanna Railroad
Conpany and the Brotherhood of Mintenance of \My Enployees, Erie Lacka-
wanna Federation, involving the question:

Whether M. Garcia was unjustly "bunped" fromhis class 5 posi-
tion (Wlder's Helper) to a Cass 1 position (Trackman) by a returning vet-
eran who had seniority over himin Cass 1 but who had no seniority over
himin the dass 5 position for which he applied and was sel ected during
the time the veteran was engaged in mlitary service?

CPINION OF BOARD: The Cl ai mant estsbhliohed seniority as trackman (G oup
1) on May 4. 1970. Om Cctober 17. 1972. he was awarded
position of welder helper (Goup 5) and after establishing his qualifica-
tions for the position under the contract (Rule 7), was given a seniority
date of Cctober 17, 1972. In the neantime, claiment was di splaced by the
return of the regular incunbent of the position. On February 12, 1973,
C ai mant nade application for another wel der hel per position and it was
awarded to himon that date. He was subsequently removed fromthat posi-
tion by the return of another employe frommlitary service, M. Brajuka.

Employe Braj uka established seniority as a trackman (G oup 1) on
June 11, 1969. He was drafted into the Armed Services on Novenber 10, 1971,
was given a |eave of absence pursuant to Rule 13 of the contract and Section
9 of the Universal Mlitary Training Act, and honorably discharged on Novem=-
ber 2, 1973.

Fol | owi ng hi's discharge he made application for the position pre-
viously awarded to the Caimant and after establishing his qualifications
for the position (Rule 7), he was given a seniority date ahead of O ainmant.
The instant claim folloved.

The Petitioner contends the Supreme Court's decision in the Me~
Kinney v. M ssouri-Kansas- Texas Railroad Conpany (357 US 265) supports its
position that Employe Brajuka was not emtitled to the Goup 5 position he
was awarded. The Carrier and the Union (Third Party Intervenor) assert the
Suprene Court's decision in Tiltoo w, Mssouri Pacific Railroad Conpany
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(376 US 169) rendered subsequent to "McKINNEY", clarified the principles
applicable herein and noreover, it carefully pointed out that in McKINNEY
the case "turned upon the fact that the collective bargaining agreenent
there in issue made the exercise of management discretion a prerequisite
t 0 promotion."

In the present case, Rule 2 provides for the right of employes
to make application for positions of higher rank and Rule 6 gives themthe
right of promotion if their fitness and ability is sufficient. Under Rule
7, they have a right to a "fair chance to demonstrate" their ability. Rule
13(d) gives themdisplacement rights om positions advertised while they are
on | eave of absence. There is no limitation, as suggested by Petitioner,
to exercise of seniority to positions within a class. The Court in TILTON
pointed out that its McKINNEY decision was not intended to establish a re-
quirement of absolute foreseeability. It held the right to advancenent
under the Universal Mlitary Training Act is met if, "as a matter of fore-
sight, it was reasonably certain that the advancenent woul d have occurred
and if, as a matter of hindsight, it did in fact occur."

Employe Brajuka's advancenent or promotion di d in fact occur pur-
suant t0 the rules listed above, and woul d, as a reasonably foreseeable
matter, have occurred had he not been drafted into the MIlitary Service.

Under the particular facts, circumstances and rules involved in
this case, the Carrier's actions in al | ow ng Employe Brajuka t 0 di spl ace
on Claimant's position were in conpliance with the agreement rules and Vvith
the Supreme Court's decisions under the Universal Mlitary Training Act

FINDINGS: The Third Division of the Adjustnment Board, upon the whol e record
aod all the evidence, f£inds and hol ds:

That the parties waived oral hearing

That the Carrier and the Employes i nvolved 4n this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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That the Agreement was oot violated.

AWARD

Cl ai mdenied,

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
sensses_ (ol Fasdoa
ecutive Secretary

Dated at Chicago, Illinois, this 24th day of Cctober 1975.



