NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Nurmber 20860
THRD DIVISION Docket, Number CL-20767

Dana E. Eischen, Referee

iBr ot herhood of Railway, ALrline and steamship
C erks, Freight Handl ers., Fxnreas and
( Station Employes
PARTI ES TO DISPUTE: ( _
(Sout hern Rai | way Company

STATEMENT OF CLAIM  Caimof the SystemCommittee of the Brotherhood
(GL-7539) that:

(a) Carrier violated the Agreenent at Charlotte, North Carolina,
when it suspended M. Harrz Yandle, Cerk, fromthe service of the Carrier
February 17, 1972 through February 27, 1572; and

(b) Carrier shall be required to conpensate M. Harry Yandle,
Cerk, for nine (9) days' pay at his daily rate for each work day |ost
begi nning February 17 and ending February 27, 1972.

OPI NIONCF Boarp:  Claimant entered service with Carrier in Decenber
1969 and in February 1972 he occupi ed t he position
of Yard Clerk at Charlotte, North Carolina with regularly a&signed hours
of 3:00 t0 11:00 p.m Tuesday through Saturday. On Thursday February 17,
1572 an incident occurred which resulted in Caimnt'8 suspension from
service at about 4:30 p.m Ry letter dated February 17, 1972 Carrier
informed Caimnt as follows:

"rhis i S to advise that effective today, you are sus-
pended fromthe service of Southern Railway for a Ben od
of ten (10) days, time ending 3 p.m, Thursday, February
27, 1972. Anytine that you are off after this will be
of your own accord.

The reason for this suspension is that you were observed
on more than one occasion loitering in washer/|ocker room
not protecting your assignnent."

Cl ai mant requested an investigation and on his return to service
on Tuesday February 29, 1972 a hearing was held at which Cai mant was
represented by Petitioner herein. On April 12, 19'72 Caimant notified
Carrier that he was claiming nine “(9) days pay account the conpany un=
justly holding me out of service from February 17, 1972 until February
27, 1972." Thematter was handl ed through all appeal s procedures on
the ﬁroperty, time limts were extended as necessary by nutual agreement
of the parties and the claimultimately was declined on Decenber 15, 1973.
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The record shows that C ai mant on February 17, 1972 at approxi-
mately 4:20p. m was confronted by his supervisor, G.F. Helms, Assi stant
Agent-Terminal Control, while seated at a table in the switchmen's |ocker
roomtalking with another clerk, oneW A Meade, Meade was just com
pleti n? a tour of duty and Caimant had cone on at 3:00 p.m  The switch-
men's [ocker room contains a lavatory and is open to all enployees in
the yard. The incident between O aimant and Helms is best reconstructed
by reference t 0 their respective testimony i n the transcript of the in-
vestigation hel d February 29, 1972, to wit;

Hlns :  "At approximately 4:20 p. m, February 17th, | went in
the sw tchmen's |ocker momto pick up sone yard placing
tickets, | observed Mr. Yandle and Mr, Meade sitting
across the table fromeach other. M. Made nad his radio
on the floor and M. Yandle had his radio on top. | asked
themthen if there wasn't any work on the yard forthem
to be doing. Mr, Yandlt statedthatwt had four yard
clerks at that tine. That there wasn't any work to be
done. | told himif | observed himin the switchmn's
| ooker room any more when he wason duty, supposing to
be performng his duties, that | would take himout of
service. M. Xandl e said then, *Well,you can take ne
out of service nowif you want to'. | told himhe was
out of service."

Xandle: "I went to work at 3o'clock and worked continuously until
| got all my duties performed. | had some gravel in my
shot and | had to go to the rest room Being near the
new building there, | stepped inside, washed ny hands,
used t he restroom, sat down on the vench and | took the
gravel out of shoe and had just got my shot back on
and tied when M. Helns walked in and confronted ne
about work to be doing and me loitering in the |ocker
room | didn*t have a chance to explain to him He
told me to get outside and do something or | woul d be
taken out of service."

The unrefuted r ecord shows t hat Hel ns transported Cl ai mant, at
the latter's request, to the yard office where they met with Hel ms' super-
ior G, K McKinna, Agent-Ternminal Control. At this neeting, Helns in-
dicated to McKinna in Caimant's presence that he had just suspended
Claimant but woul d def er t 0 McKinna'sjudgement on the matter of restor-
ation to service. Caimnt interjected "I emalready out of service and
| will leave it up to my local chairman," whereupon T aimant left the
property.
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_ Petitioner on behalf of Caimnt contends that Carrier has
failed to prove by substantial recordevidence the charges of “On moye
than one occasion loitering i n washer/l ocker nomnot proteecting YyoUr
assignnent.” There are no allegations herein that Carmant did not
recelve a fair and inpartial investigation but Petitioner does maintain
arguendo that the discipline inposed was excessive and consequently
arbitrary, unreasonable and capricious.

. Rul'e o, the Disciﬁline Rule of the parties’ agreement, has
since been anended but at the time of this incident readin pertinent
part as follows:

“(a) Employees will not be di scharged or disciplined
exceBt for cause. .. . ..Pending invest |dgat|on enpl oyees
may De relieved fromservice. |f found blaneless,
they will be Pa|d for lost tinme. If enployee receives
remuneration tor services from Conpany or others during
guspen§| on or dismssal, only actual amount | 0St will
e paid.”

Qur review of the record herein | eads to a conclusion t hat
C ai mant was not without blane regarding the incident of February 17,
1972, Hewas in an apparent state ofrest when confronted by his super-
visor and rather than provide his explanation when questioned he arro-
?antly chal  enged the supervisor. On the other hand, in the peculiar
acts of this casesupervisor Helms | i kewi se was not without blame.
Upon encountering O aimant he ordered himto return to work which is
wthin his ﬁrtngat]ve but also in the sane breath he threatened sus-
pension without waiting for Claimant to obey or to explain hiS presence
in the locker room In our considered judgement, the precipitous threat
by Helms and the petulant chal | enge by Yandle equal |y contributed to the
incident. Each engaged in brinksmanship and escal ated a relatively mnor
incident into a confrontation and a disciplinary matter. d ai mant
further aggravated his situation by rejecting out of hand the overture
to return himto service.

The record &es not indicate that Carrier considered the pre-
cipitating role Of supervisor Hel ns when it assessed the ten (10) days
suspension on the day of the incident. To this extent we deem the
penal ty arbitrary and hereby reduce the assessed discipline to a suspen-
sion of five (5)days. Since Claimnt actually lost nine (9) days pay,
he shal |l be reconpensed for four (&) days pay at his daily rate in
February 1972, less any offset consistent With Rule ko (&) of the then-
existing Agreenent.
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FINDINGS s The Third Division Of the Adjustment Board, after giving the

vﬁanhato this di sput e due notice of hemring thereon, and
upon the whol e record and all the evidence, finds and hol ds:

That t he Carrier and t he Employes i nvol ved in thig di spute

art respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division ofthe Adjustment Board hes jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

AWARD

The claimis sustained to the extent indicated in the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD.
By Order of Third Division .

mm.ﬁ&&q‘&
Executive Secretary

patedat Chi cago, Illinois, this 14th day OF Novenber 1975.



